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Introduction

Overview
At the Quinn Group, we receive many questions and queries relating to
employment law. More recently, we have noted an influx of inquiry correlating with
the dominance of underpayment claims in the media. The culprits are
indiscriminately big businesses and small companies alike. They have admitted
to such acts as unfairly withholding payment of superannuation and sick leave,
as well as underpaying staff. With large corporate entities: Woolworths, Qantas,
Dominos and Macquarie Bank named as severe offenders, we acknowledge now
is the perfect time to further aid our clients (past, present and future) by providing
a book on the topic. Here we will specify essential details of your entitlements and
obligations as an employer or principal, contractor or employee, and importantly,
how to decipher which of these you legally are considered to be.
This easy-to-read book aims to provide a central database of relevant information
to enable not just employers and principals to run their businesses in accordance
with legislation. Rather, this book is for everyone; employees and contractors
included, so that you may better understand your rights and responsibilities under
Fair Work.
Disclaimer: We have collated this resource using in part, the public domain.
Therefore, the information within this book is current and reliable as at its’ date of
publication (June 2020). Our reference materials are indexed at the back of this
book alongside a glossary of essential terms.
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Employee or Contractor? That is the Question
In general terms under the law, anyone who works is defined as a worker. There
are two categories of worker: employee and contractor. In almost all
circumstances, these two types of worker hold different entitlements and
obligations to each other. Therefore, to know what a person is entitled to and
obligated to do under the law, we need to place them into one of the two
categories.
This can be drastically difficult as there is no ‘blanket’ definition of employee or
contractor for legal and taxation purposes. Categorising a worker therefore
involves dissecting each aspect of an individual’s working arrangement (the what,
where, when and how), alongside the nature of their agreement with their provider
of work.
Notably, for each taxation and entitlement purpose, there is a separate regulatory
organisation. Each is governed by specific legislation and each assesses the
aspects of a working arrangement and agreement with their own ‘checklist’ of
criteria that defines a worker into either of the two categories.
As will be examined, there are some common characteristics of employee and
contractor that are uniform for many organisations and their corresponding laws.
Despite this, it is vital to grasp an understanding of the key variances, because
these characteristics are not a case of ‘one size fits all’. Each organisation takes
differing factors into account and has differing exceptions. We must decipher what
a worker is classified as for each purpose.
To assist you in navigating this maze, we have divided this book into
Part A: Employers and Employees, and Part B: Principals and Contractors.
Due to the overlapping nature of employment and contracting, please note that
chapters within the respective Parts hold similarities. We anticipate that some of
our clients and readers will elect to read only one Part, as opposed to both.
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PART A: EMPLOYERS & EMPLOYEES

WORKER

EMPLOYEE
Work Provider of an
EMPLOYEE

EMPLOYER

OR

CONTRACTOR
Work Provider of a
CONTRACTOR

PRINCIPAL

Who is an Employee?
In this chapter we will address:
the definition of employee
the difference between employees and contractors
types of employment
___________________________________________________________

•
•
•

Defining and Distinguishing ‘Employee’
Taken at its’ ordinary meaning, the term ‘employee’ seems straightforward and
simple. An employee is a person hired to provide a service to a company. They
can be employed on a full-time, part-time or casual basis, and the work they carry
out is exchanged for payment. However, as has been briefly considered in our
introduction, this simple understanding of ‘who is an employee’ becomes complex
when we transition to technical legal definition.
Put simply, this legal definition comes from two sources: the decisions of courts
and written law made by Parliament. While we will soon investigate the ‘black
letter’ legal definitions of employee, it is helpful to understand briefly, the courts.
Afterall, the courts established a very helpful test to decide a worker’s status as
either an employee or contractor.
This test assesses the relationship between a worker and their work provider
against a range of indicating areas of comparison. When these areas are
considered as a whole, they determine the true nature of the relationship
(employee/employer OR contractor/principal).
While we will further explore the specific distinctions relative to a contractor later
in Part B: Contractors, Figure 1 over the page briefly outlines this test. It can also
be used as a table of generalised differences between the two categories of
worker: employee and contractor.
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Figure 1: Employee or Contractor Comparison Table

INDICATIVE OF
EMPLOYEE/EMPLOYER
RELATIONSHIP
Employer exercises, or has the right to
exercise, control over the way work is
performed, the location and the hours
of work etc.
Employee works solely for the
employer. *
Employer advertises the goods or
services of its business.
Employer provides and maintains
significant tools or equipment.
Employer can determine what work can
be delegated or sub-contracted out and
to whom.
Employer has the right to suspend or
dismiss the worker.
Employer provides a uniform or
business cards.
Employer deducts income tax from
remuneration paid.
Employee is paid by periodic wage or
salary.
Employer provides paid holidays or
sick leave to employees.
The work does not involve a
profession, trade or distinct calling on
the part of the employee.
The work of the employee creates
goodwill or saleable assets for the
employer’s business.
The employee does not spend a
significant portion of their pay on
business expenses.

INDICATIVE OF
CONTRACTOR/PRINCIPAL
RELATIONSHIP
Worker controls how work is
performed.
Worker performs work for others
or is genuinely entitled to do so.
Worker has a separate place of
work and or advertises his or her
services to the world at large.
Worker provides and maintains
significant tools or equipment.
Worker can delegate or subcontract any work to other
persons to complete.
Contract may be terminated for
breach.
Worker wears their own uniform
or other clothing of their choice.
Worker has own business cards.
Worker responsible for own tax
affairs.
Worker provides invoices after
the completion of tasks.
Worker does not receive paid
holidays or sick leave.
The work involves a profession,
trade or distinct calling on the
part of the worker.
The worker creates goodwill or
saleable assets for their own
business.
The worker spends a significant
portion of their remuneration on
business expenses.

* Generally referring to full-time employment – some employees may choose
to work additional jobs.

The previous table can be helpful to grasp a generalised understanding of
contractors and employees, but now, it is time for the specific.
Even if the court’s test determines that a worker is an employee, for some legal
purposes, a worker can be considered or treated as a contractor.
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For the respective purposes of Fair Work, the ATO, Superannuation, Payroll Tax,
Worker’s Compensation, Pay-As-You Go Withholding systems and Fringe
Benefits Tax, a worker may be defined as an employee for certain systems and
for others, not.
Below, we have delved into the definitions for each system with helpful checklists
and information.
Note: due to everchanging rules and legislation these definitions are subject to
review/reform.
Definition of Employee for the Purposes of…

Fair Work (regulated by The Fair Work Ombudsman)
Application of Definition
Federal
State

✓

For the purposes of the Fair Work Ombudsman, an employee is differentiated
from a contractor by legal definition contained in the Fair Work Act 2009 and
common law precedents in the courts. Fair Work relies that there are common
indicators of both employees and contractors, and generally uses these to dictate
what category a worker falls into.
Entitlements and obligations under Fair Work vary based on whether a person is
a contractor or employee. For example, a contractor is not entitled to paid leave,
whereas most full-time or part-time employees are. We will later examine what
entitlements employees are owed under the Fair Work system in the next chapter.
The following checklist clarifies if you are considered an employee under Fair
Work. The more boxes you tick, the more likely it is that you are an employee for
their purposes.
There are 9 indicative areas taken into consideration for Fair Work.
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Checklist: Are you an Employee under Fair Work?
INDICATIVE AREA

CHARACTERISTIC
OF EMPLOYEE

1

Control over how work is
performed

You perform work, under the
direction and control of your
employer, on an ongoing
basis.

2

Expectation of work

You have an ongoing
expectation of work.

3

Hours of work

You generally work standard
or set hours.
(If you work variant hours
week to week, you may be a
casual employee).

4

Leave

You are entitled to paid leave,
or receive a loading in lieu of
leave entitlements.

5

Method of Payment

You are paid regularly
(weekly/fortnightly/monthly).

6

Risk

You bear no financial risk e.g.
making no loss or profit on a
task you complete.

7

Superannuation

You are entitled to
superannuation contributions
to be paid into your nominated
fund by your employer.

8

Tax

You have income tax
deducted by your employer.

Tools and Equipment

Your tools, equipment or
technologies used for work are
supplied and paid for by your
employer. Or, if you supply
them, your employer
reimburses you/provides an
allowance.

9

✓
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Definition of Employee for the Purposes of…

Tax and Superannuation (regulated by The Australian Taxation Office)
Application of Definition
Federal
State

✓

The Australian Taxation Office (ATO) is responsible for administering major
aspects of the superannuation system and collecting tax. There are major
differences for employees and contractors in this area, such as for example, the
fact that contractors are typically not entitled to superannuation. For these
purposes, a worker is determined as an employee using 6 factors. The ATO
assesses each factor in conjunction with the others, not alone.
Checklist: Are you an Employee for the purposes of the ATO?
CHARACTERISTIC
OF EMPLOYEE

FACTOR
1

2

Basis of Payment

You cannot subcontract or delegate
work, nor can you pay someone
else to do the work for you.
a)
b)
c)

You are paid for:
the time you work
a price per item or activity
a commission

3

Tools and Equipment

Your tools, equipment or
technologies used for work are
supplied and paid for by your
employer. Or, if you supply them,
your employer reimburses
you/provides an allowance.

4

Control over the work

Your business has the right to direct
the way in which you do your work.

Independence

You do not operate independently
of the business you work for. You
work within the business and are
considered part of the business.

Commercial Risk

You take no commercial risk; your
business is legally responsible for
the work you do and is liable for the
cost of rectifying any defect in your
work.

5

6
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Ability to
Subcontract/Delegate

✓

There is also a decision tool on the Australian Taxation Office (ATO) website
which can further clarify whether a person is deemed an employee or contractor
for their purposes.
But beware; even if someone is classed as an employee, notably, an employee
is only legally entitled to superannuation if the following criteria apply:
1
2

The worker is 18 years old or over; and
Is paid $450 or more before tax in a calendar month
OR
1
2
3

The worker is under 18 years old; and
The worker is paid $450 or more before tax in a calendar month; and
They work more than 30 hours per week

This is applicable irrespective of ‘employee type’ (which is discussed in the
following pages).
Further, it is important to note that even as an eligible employee, an employer
may not be required to provide super if that employee is:
•

a non-Australian resident and are paid to work outside of Australia

•

paid for private or domestic work for 30 hours or less each week

•

a senior foreign executive on a specific class of visa

•

temporarily working in Australia for an overseas employer and are
covered by the superannuation provisions of a bilateral social security
agreement
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Definition of Employee for the Purposes of…

Payroll Tax (regulated by Offices of State Revenue)
Application of Definition
Federal
State

✓

As it is a state tax as opposed to federal, payroll tax’s definition of ‘employee’, is
a state-based issue. In each state, the respective office of state revenue
monitors and regulates the definition given to them by state payroll legislation.
In NSW, Revenue NSW is the government body that regulates the state’s
definition. The Payroll Tax Act 2007, alongside a 2011 ruling (which remains
current to this date) establish that the term ‘employee’ takes its’ ordinary
meaning under the common law. Ordinary, essentially means the ‘everyday’,
‘average Joe’ meaning of employee. However, as the Act itself does not
explicitly define ‘employee’ and the ordinary meaning of employee is debatably
a grey area, the courts have established 8 main factors/areas that should
determine who is considered an employee for payroll tax purposes.
These key factors/areas are:
1
2
3
4
5
6
7
8

control and direction
contract and practical relationship
contracts to achieve a ‘given result’
independent business
power to delegate
risk
provision of tools and equipment
other indicators e.g. obligation to work, right to suspend or terminate the
worker, the providing of benefits and employee-indicative entitlements

The following checklist further provides the indicators relevant to each
factor/area that the courts consider for an employee specifically in relation to
payroll tax in NSW. Note that the term ‘business operator’ used by the ATO, is
synonymous with ‘work provider’.
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Checklist: Are you an Employee for Payroll Tax?

FACTOR

1

Control

2

Payment

3

Provision of
labour/materials

4

Entitlements

5

Tax

6

7

Hours of Work

Continuity

CHARACTERISTIC
OF EMPLOYEE

✓

You are subject to the
direction of the business
operator, or the direction of an
employee of the business
operator, as to where, when
and how the work is to be
performed.
You are paid on a time basis
or at 'piece rates'.
You wholly or predominantly
provide labour. The business
operator supplies all or most
of the materials and
equipment necessary for you
to perform your services.
Where you provide your own
tools or materials you are
usually reimbursed or paid an
allowance.
You receive superannuation,
sick leave, recreation leave or
long service leave or are paid
extra in lieu of such
entitlements.
Income tax is deducted from
the payments made to you.
You work set hours (either by
agreement with the business
operator or under an award).
You have been working for
the business operator for a
continuous extended period.
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FACTOR
8

9

Representation of the
public

Responsibility for quality

10 Delegation
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CHARACTERISTIC
OF EMPLOYEE
You are recognised as part of
the business operator’s
business.
The business operator is
legally responsible for the
quality of the work you
perform, not you.
You are required to perform
the work personally (you are
not able to delegate or
subcontract the work).

11 Insurances and licences

Maintained by the business
operator, not you.

12 ABN

You do not have an ABN.

13 Risk

All risk is borne by the
business operator.

14 Dismissal

The business operator can
suspend or dismiss you, or
you can cease to work for the
business operator, regardless
of whether you have
completed any particular task
or not.

✓

Definition of Employee for the Purposes of…

Workers Compensation
Application of Definition
Federal
State

✓

Workers compensation otherwise termed as ‘workers insurance’ is a form of
insurance payment to employees, payable if a person becomes sick or injured
due to work. It covers medical expenses and rehabilitation in addition to wages
during the period of being unfit for work. A work provider (principal or employer)
takes out this insurance to cover both themselves and their applicable staff.
For workers compensation, allocating entitlements and obligations is not just a
question of who a contractor or employee is; for this area, they also consider who
is a ‘deemed worker’. Not all employees and not all contractors are defined as a
worker for workers compensation.
Like Payroll tax, the definition of employee under workers compensation is subject
to state jurisdiction. The Workplace Injury Management and Workers
Compensation Act 1988 (NSW) distinguishes that a ‘deemed worker’ simply
refers to someone who is defined as a worker for workers insurance purposes. If
you are not deemed to be a worker as per the legal definition, you cannot claim
workers compensation or be covered by such insurance, unless by exception.
Further, as eloquently phrased by iCare, “the status of a person for other legal,
tax or entitlement purposes bears no direct relationship to that person's status as
a deemed worker [for workers insurance purposes]”.
There are various types of deemed workers such as salespersons, religious
ministers, entertainers and outworkers. An extensive list can be found in Schedule
1 of the aforementioned Act.
For NSW, the government entity regulating workers compensation is ‘WorkCover’.
It has recently split into three new organisations: SafeWork NSW, State Insurance
Regulatory Authority (SIRA) and iCare (Insurance and Care NSW). For our
understanding of who is an employee for workers compensation in NSW, we will
be examining the criteria utilised by all three organisations, as has been
amalgamized over the page. For other states, the criteria are similar, but vary
slightly, and so your state’s individual criteria should be examined separately.
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Checklist: Are you an Employee for Workers Compensation?
FACTOR

CHARACTERISTIC
OF EMPLOYEE

✓

You are be directed by the
employer regarding work to be
performed and the time and
way it is performed.

1

Control

2

Delegation/Sub-letting

You are required to carry out
the work yourself, with no
delegation to others.

3

Basis of Payment

You are paid on a ‘time’ basis
(per hour, week, fortnight)

4

Supply of Tools and
Materials

Your tools and materials are
supplied by or paid for by your
employer

5

Work exclusivity

You work exclusively for a
single employer.

6

PAYG Tax

You are affected by PAYG tax
arrangements.

The State Insurance Regulatory Authority (SIRA) provides a worker status tool on
their website for further clarity in relation to worker’s compensation.
Should an employer find that their worker is a) an employee and b) is a deemed
worker, iCare then provides details on how to take out a workers insurance policy
as legally required.
Note that most contractors are not considered deemed workers.
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Definition of Employee for the Purposes of…

Pay-As-You-Go Withholding Systems (regulated by the ATO)
Application of Definition
Federal
State

✓

The Australian Taxation Office (ATO) also implements something known as
‘PAYG’ systems, otherwise known as ‘Pay-As-You-Go-Withholding Systems’.
These systems obligate work providers (employers or principals) to assist their
workers in meeting their end of year tax liabilities by collecting pay ‘as you go’.
This involves withholding amounts from payments made to workers in order to
assist them in paying their tax liabilities.
Generally, contractors do not have pay withheld for this purpose, whereas,
employees almost always do. To determine a worker’s status as an employee for
PAYG withholding, the generalised differences of contractors and employees are
considered. The PAYG legislation simply takes the stance of the ordinary,
‘common law’ definition of employee and so the following checklist considers the
characteristics of an employee under the generic legal understanding.
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Checklist: Are you an Employee for PAYG Withholding?
FACTOR

1

2

3
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CHARACTERISTIC
OF EMPLOYEE

Ability to
subcontract/delegate

You can’t subcontract/delegate the
work. You cannot pay someone else to
do the work.

Basis of payment

You are paid either:
•
for the time worked, or
•
a price per item or activity, or
•
a commission.

Equipment, tools and
other assets

4

Commercial risks

5

Control over the work

The employer provides all or most of
the equipment, tools and other assets
required to complete the work.
If you provide the equipment etc., the
employer reimburses you for the cost of
the equipment, tools and other assets.
You take no commercial risks.
The employer is legally responsible for
the work you do and is liable for the
cost of rectifying any defect in your
work.
The employer has the right to direct the
way in which you do your work.

✓

Definition of Employee for the Purposes of…

Fringe Benefits Tax (regulated by the ATO)
Application of Definition
Federal
State

✓

Fringe Benefits Tax (FBT) is a tax payable by employers to their employees. It is
only paid if they provide specific benefits to their employees. Contractors are
never considered employees for FBT purposes, but notably, the meaning of
‘employee’ for this tax, is broad. For FBT, an employee refers to any past, present
or future employee, a company director or a trust beneficiary who works in the
business.
Examples of fringe benefits include:
•
•
•
•

giving an employee a work car for private purposes
giving benefits under a salary sacrifice arrangement with an employee
providing entertainment by way of free tickets to concerts
reimbursing an expense incurred by an employee, such as school fees

FBT is calculated on the taxable value of the fringe benefit. The employer must
self-assess their FBT liability for the ‘FBT year’ (which is from 1 April to 31 March)
and lodge an FBT return.
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Types of Employment
If you have established that a worker is an employee, you will then need to
investigate what type of employee they are.
The entitlements owed to an employee are dependent on what type of employee
they are classified as, and so it is also vital to understand that employees also fall
into categories based upon their working arrangement classification; not only
categories of differing definitions under the various organisations, laws and
systems.
The types of employment range from full-time to casual, fixed term to probation.
Within the following table, (Figure 2: Types of Employment Arrangements), is a
brief outline of each type of employment.
Figure 2: Types of Employment Arrangements
TYPE OF
EMPLOYEE

Full Time

Part Time

Casual

Shift-worker
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INDICIA

•
•

Works 38 hours each week on average
Is a permanent employee or on a fixed term
contract

•

Works less than 38 hours each week on
average
Is a permanent employee or on a fixed term
contract

•

•
•
•
•

Has no guaranteed hours of work
Generally, works irregular hours
Does not get paid sick or annual leave
Can have employment ended without notice,
except as per an agreement, award or contract

•

Works shifts and gains an extra payment for
working shift hours
Is defined specifically as per an award or
agreement

•

•
•
Daily Hire

•
•
•

•
Weekly Hire

•
•

Works in the building/construction industry or
plumbing
Has their employment arrangement in writing
from their employer
Are like part-time and full-time employees,
getting sick and annual leave
One day notice of employment ending
Tradespersons allowed one hour before
termination to collect, clean and transport their
tools

Works in the building/construction industry or
plumbing
Has their employment arrangement in writing
from their employer
Are like part-time and full-time employees,
getting sick and annual leave but can also
include apprentices

•

Any employee who is put onto a probation
period by their employer, typically to assess
their suitability and performance in a role
before becoming permanent.

•

Is an employee or a contractor who works at
home or a place not normally consider to be a
place of business.
Common in textile or clothing industries.

Probation

Outworkers
•

⬧⬧⬧
Now that we have gained an overview of who an employee is and the types of
employee, we can delve into employee rights and entitlements. A brief
examination of the National Employment Standards (NES) that apply to
employees will assist us in clarifying what they are entitled to.
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Employee Entitlements
‘The Ten Commandments’ of the Fair Work System: The
National Employment Standards
In this chapter we will address:
• the ten National Employment Standards (NES)
___________________________________________________________
Notably in Australia, the way our workplace operates is governed by the Fair
Work system; a structure initiated by the Fair Work Act of 2009. With the term,
‘fair’ in its’ very title, this system strives to create equitable employment
environments as supported by its’ institution of the National Employment
Standards (NES). These ten standards provide for the key principles and
areas to be upheld by the Fair Work system and took effect over a decade ago.
Below is a more detailed glimpse of these standards.

National Employment Standard (NES) 1: Maximum weekly hours
of work
The first employment standard outlines that an employee can work a
maximum of 38 hours weekly on an ordinary basis. Hours can still be averaged
to reflect an expectation of longer hours for the purposes of remuneration,
provided that those additional hours are considered reasonable. Further,
employers can ask an employee to work more hours, by direct request or
implication.
Whether or not the hours are reasonable depends on the following
circumstantial criteria of an employee:
•
•
•
•

employee’s health and safety
nature of the business
compensation payable for extra hours
employee’s level or role of responsibility

Hours can still be averaged as the NES do not limit the period over which
hours are averaged (if done so by a modern award or enterprise agreement).
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National Employment Standard (NES) 2: Request for Flexible
Working Arrangements
Under the second NES, certain employees are entitled to request flexible working
arrangements. If the following criteria applies (full time and causal employee
criteria is herein outlined respectively in Figure 3: Employee Criteria for
Requesting Flexible Working Arrangements), then an employee may request
changes to hours, patterns and locations of work.
As an employee, you must make your request for flexible working arrangements
in writing, setting out the change you are seeking and your reasons as to why.
An employer must respond in writing to the employee’s request within 21 calendar
days. If the employer wishes to refuse the request, they must outline clearly the
reasons for this refusal so that the employee will understand. Note that an
employer can only refuse a request on ‘reasonable business grounds’.
What is reasonable? Reasonable business grounds are grounds that are
considered to alter the business’ productivity, efficiency or financial state or create
an inability to organise staff efficiently. Another ground could for example, be the
notion that the request simply is not very practical.
Figure 3: Employee Criteria for Requesting Flexible Working Arrangements
FULL-TIME EMPLOYEE
CRITERIA
If you are any of the
following, you will be eligible:
a)

a parent/carer of school aged
child or younger
b) a carer
c) have a disability
d) 55 or older
e)
experiencing domestic or
family
violence
f) provide care or support to
immediate family or member
of household who suffers
family or domestic violence
(after 12 months full-time)

CASUAL EMPLOYEE
CRITERIA
If you are any of the following,
you will be eligible:
•

have been working for
the same employer
regularly and
systematically for at
least 12 months

•

you are considered a
long-term casual with an
expectation of ongoing
employment
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National Employment Standards (NES) 3-7: Leave
The next five NES are in relation to the topic of leave. They provide for parental,
annual, personal/carer’s compassionate, community service and long service
leave. But how can we possibly distinguish the difference between these types
of leave and an employee’s entitlement to them?
On the following pages, we will provide a brief overview of each form of leave
entitlement.
Parental Leave
✓
✓
✓

Full Time Employees – at least 12 months with employer
Casual Employees – expectation of long-term employment
Must have responsibility of a child/care for a child

Employees must give 10 weeks’ written notice of the proposed start and end
dates. If you wish to extend a period of parental leave, you must give the employer
four weeks’ notice.
Annual Leave
✓
✓

Full Time Employees
Part Time Employees

Annual leave can be accrued based on ordinary hours of work and can be cash
out, provided the accrued balance is at least 4 weeks. All employees excluding
casuals are entitled to annual leave and cannot be pressured by their employer
to ‘cash out’ their annual leave.
Personal/carer’s and Compassionate Leave
✓
✓
✓

Full Time Employees
Part Time Employees
Casual Employees – not entitled to paid leave, but may be entitled to two
days unpaid leave

Employees are entitled to 10 days of paid personal/carer’s leave per year and
2 days paid compassionate leave for each occasion.
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Community Service Leave
✓
✓
✓

Full Time Employees
Part Time Employees
Casual Employees

Employers must allow employees to take unpaid leave for eligible community
service activity such as voluntary emergency management or jury duty. Full-time
and part-time employees are entitled to pay for a period of up to 10 days. This is
paid at the base rate of pay for ordinary hours of work. This amount is reduced
by any jury service pay that is payable to the employee.
Long Service Leave
State and Territory legislation determines long service leave entitlements.
For each state, there is a correlating agency that handles long service leave:
ACT – Access Canberra
NSW – NSW Industrial Relations
NT – NT Government
Qld – Queensland Industrial Relations
SA – SafeWork SA
Tas – WorkSafe Tasmania
Vic – Business Victoria
WA – Department of Mines, Industry Regulation and Safety
For NSW, long service leave applies to most employees (including casuals and
part-time).
This is governed by the NSW Long Service Leave Act 1955. The Act states that
an employee who has been working for the same employer for ten years is
entitled to two months paid leave, paid at the ordinary gross weekly rate. Notably,
if an employee ceases employment before five years’ service, there is no
entitlement to long service leave.

National Employment Standards (NES) 9: Notice of Termination and
Redundancy Pay
Most of us dislike the concept of being made redundant or being terminated from
employment. However, there are rules as provided by the NES that allow for
equity for employees.
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Employees are to be given one week’s notice of termination if they have from a
week to a year’s service. When an employee has more than five years’ service,
the requirement for notice of termination progresses to a month’s notice. An
employer must grant an additional week’s notice to an employee who is over the
age of 45 and had worked for that employer for at least 2 years.
Notably, in relation to redundancy pay, an employer does not have to pay any to
their employees if the business is a ‘small business’. This classification applies
when there are fewer than 15 employees and if specific criteria are met. Further,
if the employee being made redundant has less than a year’s service, then they
are not entitled to redundancy pay.

National Employment Standards (NES) 10: The Fair Work Statement
The final standard requires that a statement from Fair Work be provided to all
employees on commencement of new employment. This statement outlines an
employee’s rights under Fair Work. This statement will be inspected further, with
a sample of the most recent version provided in the reference section of this book.

⬧⬧⬧
The National Employment Standards are complemented by Fair Work ‘awards’.
These awards are a set of rights and obligations in the form of a legal
instrument. They assist in granting proper entitlements and pay to employees
for specific industries. We will examine these more closely in the following
chapter: ‘Awards’.
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Awards
In this chapter we will address:
the definition of awards
how and why awards are made
information on enterprise agreements
the fair work information statement
___________________________________________________________

•
•
•
•

What is an Award?
An award sets out the rights and obligations of employers and employees
engaged in certain types of work. Introduced with the Fair Work Act in 2009, there
are many different types of awards covering different industries and occupations.
While a large majority of industries and occupations are covered by an award,
there are hundreds of them to sift through and not every worker may have one
that is applicable to them. In some circumstances, however, awards may apply to
employees based on job description and the specified tasks/roles, even if the
awards’ title or implicated application does not seem to at first apply. For example,
for a kitchen cabinet installer, the Timber Industry Award 2010 could apply, even
though one may first assume it pertains to carpenters.
If a person wants to create or revise an award for their profession or job, there is
a process to go through for each State and Territory. For example, in NSW, an
employer or employee organisation should approach the NSW Industrial
Relations Commission.
In NSW, the Commission updates and reviews their awards every three years.
What Awards Cover
Awards cover the essential conditions of employment including:
• hours of work
• pay rates, penalty rates, overtime and other loadings, such as annual leave
loading
• allowances, for example, tools or uniform allowances
• leave entitlements
• employment protection provisions, for example, redundancy payments
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Notably, there are also federal, as well as state awards. Sometimes, both federal
and NSW awards apply to the one workplace. However, each employee will only
be employed under one award; whichever one grants them greater rights and pay;
the state or the federal award.
Federal awards are slightly different to the state awards, in that federal awards
will specify the categories of employee they cover. It will also indicate which
employers are covered either individually or through their membership of an
employer organisation.
Displaying Awards
Every employer must by law display a copy of all NSW awards and enterprise
agreements that apply in their workplace, in a place easily accessible to all
employees.
Employers can display awards on their computer system or intranet if all staff
have access, know how to access the award and are notified that the award is
there. If employers have employees who do not have access to the computer
system or are infrequent users, then a paper copy must be available to them as
well.
Displaying the award means that all employees working under the award can be
aware of their rights and obligations.

Enterprise Agreements
An enterprise agreement, like an award, sets out the rights and obligations of
employers and employees engaged in particular types of work in a business. They
were once known as ‘collective agreements’. These agreements may be
negotiated between an employer and the employees or with a union on behalf of
those employees. As a rule, where the enterprise agreement covers the same
employment conditions as the award, the enterprise agreement overrides the
award.
However, an enterprise agreement must comply with all NSW laws regarding
employment rights and obligations, such as minimum entitlements to parental,
annual and long service leave.
Every enterprise agreement must be in writing and signed by or on behalf of the
parties. The parties to the agreement must be named and the agreement must
state the employees who will be covered by the agreement. Generally, all
enterprise agreements must be for a fixed term of between one and three years.
However, an enterprise agreement continues in force beyond that term until it is
cancelled.
An enterprise agreement needs to be approved in order to operate. This
application to approve is made to the Industrial Registrar of the respective state’s
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Industrial Relations Commission. Essentially, an enterprise agreement is not
enforceable unless it has been approved.
Finally, any new employee to a workplace is covered by the existing enterprise
agreement, if it applies to the work that the employee will be doing. Employers
are required to notify new employees of the existence of the agreement and must
provide a summary of the agreement to the employee.

Fair Work Information Statement for New Employees
Your rights and responsibilities under Fair Work are succinctly outlined in a twopage document known as ‘the Fair Work Information Statement’. Employers are
obligated under the National Employment Standards to provide every new
employee with a copy of the statement on or prior to the commencement of their
employment.
The statement grants information on the NES, modern awards, making
agreements under the Fair Work Act 2009, general workplace protections,
termination of employment, right of entry and the role of the Fair Work
Commission and Ombudsman, in addition to how to contact these organisations.
The statement can be provided physically or electronically via the means of in
person, post, email or by fax.
The Fair Work Information Statement can be downloaded from the Fair Work
Ombudsman’s website.

⬧⬧⬧
Now that we have glimpsed the entitlements surrounding employees, it is
important to note what is within an employment agreement and what it is.
Typically known as a contract of employment, an employment agreement is a
document that provides rights and responsibilities to an employer and their
employee. On the next page, we have provided information on employment
contracts and how to hire new employees. At the Quinn Group, we can also
provide you with a template of such an agreement which can be adapted to suit
your needs.
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Commencing Employment: Contracts and Considerations
In this chapter we will address:
• how to hire new employees
• what should be within an employment contract
• general points to consider before commencing employment
___________________________________________________________

Hiring Employees
Hiring an employee is, like all things, a process. Even if an employer has hired an
employee in their business before, they need to be aware of certain checks and
general points to consider. If you are an employer and have never hired an
employee in your business before, we have outlined the basic steps for engaging
an employee for the first time, below.
Hiring an Employee for the First Time

□

Step One: Confirm the New Worker’s Legal Eligibility to work

•

Australian citizens, permanent residents and New Zealand citizens are
legally allowed to work in Australia.

•

If you believe the worker is a foreign national (other than a New Zealander),
you must confirm they have a visa with permission to work.

□

Step Two: Confirm if the New Worker is an Employee or Contractor
For each tax and legal purpose, confirm that your new worker is an employee
or contractor:
o
o
o
o
o

□
o
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Fair Work
Pay-As-You-Go Withholding Systems
Payroll Tax
Superannuation
Workers Compensation

Step Three: Register
For PAYG Withholding
To withhold tax from your employees’ wages
To withhold tax from your payments to contractors if they don’t quote an ABN
or have a voluntary PAYG withholding agreement with you

o

For Superannuation
Check if your worker is eligible for super and then select a default superfund,
set up to report and pay super electronically using the SuperStream Standard.

o

For Fringe Benefits Tax
If you’re providing fringe benefits to your employees or their associates in
respect to their employment with you.

o

For Payroll Tax
Check if you need to register for payroll tax in your State or Territory.
You'll only need to do this if your total payments to employees and certain
contractors exceed the threshold in your state or territory.

o

Worker’s Compensation

□

Step Four: Consider a Workplace Giving Program for Employees

Further, when hiring new employees, there are certain things to keep in mind.
Importantly, an employer should note that (as discussed in the previous chapter:
‘Awards’) all employees at the commencement of their work are meant to receive
a copy of the Fair Work Information Statement as supplemented by the NES.
Certain employment arrangements such as unpaid work trials should also be kept
in mind as being unlawful if they extend over the period of what is reasonably
required to demonstrate the skills required for the position.
Hiring a New Employee

□
□
□
□
□
□

Step One: Confirm the New Worker’s Legal Eligibility to work
Step Two: Confirm the if the New Worker is an Employee or Contractor
Step Three: Ask your Employee to complete a Tax file number (TFN)
declaration and provide this to the ATO within 14 days of its’ completion,
retaining a copy for your records.
Step Four: Check the Employee’s Superannuation Entitlements and have
them complete the Standard Choice Form from the ATO’s website.
Step Five: Register for Fringe Benefits Tax if you are providing fringe benefits
to the new employee or their associates
Step Six: Start Keeping Records about the Employee
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Employment Contracts
To formally commence the employment arrangement, an employee and employer
typically execute what is known as a contract of employment. This is a formal
document; a legally binding agreement that outlines the entitlements and
expectations of both parties for the course of the employment…and even beyond
(as will be detailed in our information on ‘restraint of trade’). Sometimes, there
may be no formalised written contract of employment. Some employers issue a
‘letter of offer’ while others simply discuss how the employment arrangement will
work with the new employee. It is important to note that employment contracts
can be written, verbal or implied through the actions of both parties; being both
formal and informal. As employment contracts are most commonly formal and in
writing, we will examine what should be within them and how to draft one.
What is a Contract?
Defined simply, a contract is a legally binding agreement between two parties. To
be considered ‘legally binding’ or in other terms, legally valid, the formation of a
contract is comprised of certain essential elements. These elements in their
simplest form can be considered as intention, offer, acceptance and consideration,
as detailed below.
Intention
The parties in a contract must both intend to create a legal relationship which is
legally enforceable in the contract. Notably, a party cannot be considered to
properly form this intent if they lack the legal capacity; unable to provide genuine
consent or understanding to enter the contract. A party’s legal capacity and
consent can be inhibited by their age, mental disability or impairment, intoxication
and financial standing e.g. bankruptcy status.
Offer and Acceptance
To enter a contract, one of the parties must make the figurative ‘first move’. One
party must make an offer and the other must accept it.
In an employment contract, it is atypical that the employer makes this offer which
the employee accepts.
Consideration
To put a contract in motion, both parties must exchange something. In an
employment arrangement, the employee provides a service or skill to the
employer and in exchange, the employer provides the employee with pay.
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Contents of an Employment Contract
Most employment contracts contain common clauses that outline the role of the
employee and their duties, payment of the employee, entitlements e.g.
superannuation, intellectual property and leave, and information on terminating
employment. These clauses should be adapted for each type of employee (fulltime, part-time, casual) and their respective term of employment (e.g. fixed-term,
maternity leave contract). Clauses may require negotiation should the employee
not agree to them.
Over the page, we have a brief overview of common clauses within an
employment contract, contained within a checklist of what to include.
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Checklist for Employment Contract
An employment contract should contain the following clauses:

□

o
o
o
o
o
o
o

□
□
□
□

o

o
o
o
o
o
o
o

□
□
□
□
□
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Duties and Responsibilities
Position
Commencement of Work
Location
Duties
Working hours
Exclusivity (if applicable)
Workplace health and safety
Remuneration
Payments
Superannuation
Holidays and Leave
Termination
Notice
Grounds
Redundancy
Expenses and Deductions
Reimbursement
Unauthorised Expenses
Deductions from pay
Equipment
Intellectual Property, Confidentiality and Restrictive Covenants
Miscellaneous
Schedule
Execution

⬧⬧⬧
While under the contract of employment, it is vital to understand how employees
should be paid and how to manage their performance/productivity at work. This
will be explored in the next chapter : ‘Employees: Pay and Performance.
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Employees: Pay and Performance
In this chapter we will address:
• payment to employees and requirements of payslips
• workplace issues and addressing underperformance
___________________________________________________________

Pay, Record-keeping and Payslips
Employee records are essential in maintaining efficiency and effective
management of a business. By keeping record of payslips issued, a business can
ensure that they have proof of payment to employees and that they are fulfilling
obligations to pay correct entitlements and wages. Further, an employer legally,
must retain and create detailed records for each worker.
The records must fulfill these criteria:
• be legible and in English
• be kept for seven years
• be readily accessible to a Fair Work Inspector
• not be altered except to amend errors
• not be false or misleading to the employer’s knowledge
Payslips must contain:
•
•
•
•
•
•
•
•
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the employer’s name and ABN
the employee’s name
date of payment and period the pay slip covers
before and after-tax amounts
the employee’s hourly or salary rate
details of loadings or allowances
any deductions
superannuation contributions including the fund name or number

Workplace Issues
How to Solve Workplace Disputes and Issues
Workplace dispute can occur when communication is ineffective, and when
employees/employers are unaware of law that applies to them.
To ease and resolve issues in the workplace, a person can check the process of
dispute resolution provided by most awards or agreements. Often, the issues can
be discussed via a formal or informal conversation between employees and
employers. The agreed solutions to disputes should be put in writing to help assist
relieving them.
Performance Management
Workplace issues can also arise when employees do not carry out their tasks
appropriately or efficiently. Therefore, performance management is vital. There is
a generalised four-step process to effectively manage staff performance for a
more productive and happier work environment as outlined briefly below:
PLAN
Identify the problem
that is causing the
underperformance
Analyse the
problem

DISCUSS

IMPLEMENT

MONITOR

Meet with the
employee to
discuss the
problem

Work on a
solution with the
employee and
review with them

Monitor the
employee’s
performance

⬧⬧⬧
Employment does not and cannot always last. In the next chapter, ‘Ending
Employment: the How and Why’, we will delve into termination and legal issues
surrounding the end of employment.
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Ending Employment: the How and Why
In this chapter we will address:
•
•
•

termination of employees
restraint of trade clauses
legal issues associated with end of employment

______________________________________________________________

Employment can come to an end for several reasons. The employee may be
unable or unwilling to continue the working arrangement, or the employee may
be fired for underperformance. Conversely, the employer may make their
employee redundant if they wish to stop running their business or have a big
change in situation. Here, we will investigate why employment ends and how it
should legally occur.

Termination
Termination of employment can occur for a number of reasons and through a
multitude of methods (as stated above) An employee can elect to end
employment by way of resignation or contrarily, an employer can terminate an
employee. To terminate a person, an employer must have good reason: either
redundancy or dismissal. In either case, notice should typically be given by either
party.
Notice
Those who are employed on a full or part-time basis are legally entitled to notice
of termination in writing or conversely, payment in lieu of notice.
The amount of notice depends on the employee’s duration of continuous
employment and age. Awards, employment contracts or agreements may vary
conditions and potentially dictate a longer notice period. Figure 4 over the page
demonstrates the typical notice periods required in relation to an employee’s
period of continuous service, as unvaried by an award or agreement.
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Figure 4: Table of Notice Periods in relation to Service
PERIOD OF CONTINUOUS
SERVICE
1 year or less
More than 1 year to 3 years
More than 3 years to 5 years
More than 5 years

NOTICE PERIOD
1 week
2 weeks
3 weeks
4 weeks

Notably, employees who are over the age of 45 and have worked for the business
for at least two years, are entitled to an extra week of notice.
Additionally, notice of termination is to be delivered either personally to the
employee, left at the employee’s last known address or sent by post to the
employee’s last known address.
Redundancy
Redundancy occurs when an employer terminates an employee because the
position or job is no longer required by the business. This is a typical impact of
when a company becomes insolvent or bankrupt, slows down due to lower sales,
introduces new machinery or technology that replaces an employee, restructures
or relocates.
Severance or redundancy pay is owed to an employee when they are classed as
redundant and their employment is terminated. Note that not all employees are
entitled to this pay out; for instance, those who have worked for less than 12
months with a firm, were casuals or apprentices, or were employed only for a
specific duration or project. Some small businesses that have less than 15
employees are also exempt from redundancy payment obligations.
Further, redundancy pay is calculated based on a base rate of ordinary pay for
hours worked. Therefore, the payment will exclude incentive-based payments
and bonuses, loadings, monetary allowances and overtime or penalty rates.
The redundancy pay period is also variant depending on a person’s years of
service with a company, as per Figure 5.
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Figure 5: Redundancy Pay Periods for Years of Continuous Service
YEARS OF CONTINUOUS
SERVICE
1-2 years
2-3 years
3-4 years
4-5 years
5-6 years
6-7 years
7-8 years
8-9 weeks
9-10 weeks
At least 10 years

REDUNDANCY PAY PERIOD
4 weeks
6 weeks
7 weeks
8 weeks
10 weeks
11 weeks
13 weeks
14 weeks
16 weeks
12 weeks

*There is a reduction in
redundancy pay from 16 weeks
to 12 weeks for employees with
at least 10 years of continuous
service.
Note that if an employee did not have an entitlement to redundancy pay
prior to 1 January 2010, the employee’s period of continuous services with
the employer will only accrue from 1 January 2010.

Dismissal
Dismissal with notice arises where:
• an employee’s performance is substandard;
• an employee is guilty of misconduct which is not sufficiently serious to justify
instant dismissal; or
• an employee’s position has become redundant.
Unfair Dismissal
Dismissal is considered to be unfair when an employee is dismissed from their
position in an unjust, harsh or unreasonable manner. Unlawful or unfair
dismissal/termination applications must be made to the Fair Work Commission
within 21 days of the termination, the period of these days taking effect the day
after dismissal.
To have their application of a claim for unfair dismissal considered, an employee
must not have the following apply to them:
•
•
•
•
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employee worked for small business for less than 12 months
employee of a medium to large business worked for less than 6 months
be a non-award/agreement employee whose remuneration was more than
the indexed amount
employee was dismissed due to genuine redundancy

•
•

the employee had a specific project for a specified term
the employee was a trainee, where the employment seized at the conclusion
of the training arrangement
employee was a casual who did not meet the requisite minimum employment
period and was not employed on a regular basis

•

Fair Work Australia may make an order for compensation, however there is a cap
of six months’ pay on any compensation awarded.
In relation to unlawful termination, employers with less than 15 employees are not
exempt from unlawful termination claims.

Final Pay
In an employee’s final pay, they have certain entitlements that they are owed:
•

outstanding wages for hours they have worked, including penalty rates and
allowances
any accumulated annual leave

•

Further, if it is applicable, an employee is owed:
•
•
•

annual leave loading
accrued or pro rata long service leave
redundancy pay

A pay slip is still required for the final payment of an employee. Sick and carer’s
leave is generally not paid out on the end of employment.

Restraint of Trade
A restraint of trade in an employment contract refers to a clause applying when
an employee leaves a business or company; it applies post-employment.
Essentially, it is an agreement that an employee will not do certain things against
their employers’ interests for a period after their employment.
There are a variety of restraints that can be imposed upon an employee; however,
they generally take one or more of the following three forms:
•

A restraint from ‘poaching’ an employee or contractor of the employer

•

A restraint from accepting the business of any customer of the employer
with whom the employee had dealings

•

A restraint from misusing confidential information gained during the
provision of the service
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Enforcement of Restraints
Courts are hesitant to enforce post-employment restraint of trade clauses. The
employer must have a “legitimate interest” which it intends to protect with the
restraint of trade clause. The most common types of interests in employment
contracts include:
•
•
•

Confidential information and trade secrets
Customer connection
Staff connection

That noted, unless they are harsh and unfair, are only agreed to due to a very
strong bargaining power by the employer and if the restraints go beyond
protecting legitimate interests of the business, the courts generally do consider
restraints to be valid. In answering whether the restraint of trade is enforceable or
not, the courts will consider the following:
•
•
•
•
•

The negotiation process of the restraint clause
The nature of the employer’s business and characteristics of the employee
Remuneration and compensation of the employee for the restraint
Geographical location or area of the restraint
Duration of the restraint

What is Confidential Information?
It is well established that an employee’s access to confidential information and
trade secrets may sustain the enforceability of a post-employment restraint. As
the case of John Fairfax v Birt (2006) detailed however, it can be difficult to
ascertain what information is confidential and what information isn’t in the
workplace.
Therefore, an employer must be able to precisely identify what confidential
information they wish to protect. This not only allows the employees to understand
what is considered confidential information but also the Courts.
Whether information is considered confidential is dependent on various factors,
including:
•
•
•
•
•
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Whether skill and effort was necessary to obtain the information
Whether the information has been guarded by the employer and is not
readily available to employees without considerable effort or risk
Whether it was plainly made to the employees that such information was
regarded by the employer as confidential
Whether the usages and practices of the industry would support the notion
that such information was considered confidential
Whether the employee in question was permitted to share the information
only by reason of their seniority or high responsibility within the organisation

A further requirement is that the information must be capable of being used by
the employee post-termination.
Examples of confidential information include:
•
•
•
•

The prices charged by an employer to each of their customers
The profits margin of an employer for each sale of any particular product
Details of an employer’s marketing and advertising strategies
An employer’s business’ strategy, tactical plans etc.

A restraint of trade clause in an employment contract can be used to restrict an
employee’s ability to take away customers from their previous employer, if the
personal relationship between the employee and customer was established
during their employment. The receipt of a client’s confidential information is a
factor that can be used in favour of establishing a customer connection.
What happens where employers have common clients?
In many industries it is not unusual for employers to have common clients.
Whether the scope of restraint of trade clauses can cover such situations is still
unsettled. While some judges have suggested there is a greater need of
protection where clients do not have an exclusive supplier, others have seen it
unnecessary to restrain contact with clients that were common to both employers.
How does the Restraint of Trade Act operate?
The Restraint of Trade Act states that a restraint of trade clause is valid to the
extent to which it is not against public policy. A court is given the power to stop a
breach of a restraint of trade clause even though its terms would usually be
considered so wide as to be against public policy.
The steps a court takes in resolving disputes where the Act applies include
determining:
•
•

whether the alleged breach does or will infringe the terms of the restraint
whether the restraint of that breach would be against public policy

Legal Remedies
The extent of the legal remedies available will depend on how large and imposing
the restraint of trade is on the employee, and of course, whether the party
disputing the clause (employee) or the party disputing the disobedience of the
clause (employer) decides to escalate the matter to court. Generally, monetary
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damages, profits and orders against the other party can be claimed by the
successful side.

⬧⬧⬧
Now that we have looked at employees and employers, we can examine
principals and contractors in the following Part B.
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PART B: PRINCIPALS & CONTRACTORS

WORKER

EMPLOYEE
Work Provider of an
EMPLOYEE

EMPLOYER

OR

CONTRACTOR
Work Provider of a
CONTRACTOR

PRINCIPAL

Who is a Contractor?
In this chapter we will address:
• the definition of contractor
• the difference between employees and contractors
• types of contractors
___________________________________________________________

Defining and Distinguishing ‘Contractor’
As adequately phrased by the High Court case of Fair Work Ombudsman v Quest
South Perth Holdings 2015, ‘parties cannot create something which has every
feature of a rooster but call it a duck and insist that everyone else recognise it as
a duck’. What this means, is that simply because a contract states that an
individual is a contractor, does not mean that they are defined as one for every
legal purpose.
The distinction between employees and contractors can be considered in a few
ways, but if we look to the terms themselves, we can gain an essential
understanding. ‘Contractor’ in it’s very essence implies that a person works on a
contract by contract/job by job basis. Whereas, the term ‘employee’ infers the
dependency of the employer/employee relationship.
As has been explored in the previous section Part A: Employers and Employees,
there are several indicia that indicate whether a person is a contractor or
employee for separate organisations. The following figure compares the
generalised indicators of employees and contractors, more specifically catered to
contractors. For the criteria more aimed at addressing employees, revisit Part A
on page 10.
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Figure 1: Employee or Contractor Comparison Table

INDICATIVE OF
EMPLOYEE/EMPLOYER
RELATIONSHIP
Employer exercises, or has the right to
exercise, control over the manner in
which work is performed, the location
and the hours of work etc.
Employee works solely for the
employer. *
Employer advertises the goods or
services of its business.
Employer provides and maintains
significant tools or equipment.
Employer can determine what work can
be delegated or sub-contracted out and
to whom.
Employer has the right to suspend or
dismiss the worker.
Employer provides a uniform or
business cards.
Employer deducts income tax from
remuneration paid.
Employee is paid by periodic wage or
salary.
Employer provides paid holidays or sick
leave to employees.
The work does not involve a profession,
trade or distinct calling on the part of the
employee.
The work of the employee creates
goodwill or saleable assets for the
employer’s business.
The employee does not spend a
significant portion of their pay on
business expenses.

INDICATIVE OF
CONTRACTOR/PRINCIPAL
RELATIONSHIP
Worker controls how work is performed.
Worker performs work for others or is
genuinely entitled to do so.
Worker has a separate place of work
and or advertises his or her services to
the world at large.
Worker provides and maintains
significant tools or equipment.
Worker can delegate or sub-contract
any work to other persons to complete.
Contract may be terminated for breach.
Worker wears their own uniform or other
clothing of their choice. Worker has own
business cards.
Worker responsible for own tax affairs.
Worker provides invoices after the
completion of tasks.
Worker does not receive paid holidays
or sick leave.
The work involves a profession, trade or
distinct calling on the part of the worker.
The worker creates goodwill or saleable
assets for their own business.
The worker spends a significant portion
of their remuneration on business
expenses.

* Generally referring to full-time employment – some employees may choose to work
additional jobs.
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While the table appears to provide straightforward signs suggestive of contractors
and employee classifications, these signs vary with legislation and government
bodies. For example, the ATO has a different classification of a contractor than
Fair Work or Revenue NSW does. Further confusion lies in that a person can be
deemed a contractor by any one of these bodies whilst also conversely being
considered an employee by another.
We will delve into the definition for each respective system with a checklist and
information.
Definition of Contractor for the Purposes of…

Fair Work (regulated by The Fair Work Ombudsman)
Application of Definition
Federal
State

✓

For the purposes of the Fair Work Ombudsman, a contractor is differentiated from
an employee by legal definition contained in the Fair Work Act 2009. Fair Work
relies that there are common indicators of both employees and contractors, and
generally uses these to dictate what category a worker falls into.
Entitlements and obligations under Fair Work vary based on whether a person is
a contractor or employee. For example, a contractor is not entitled to paid leave,
whereas most full-time or part-time employees are. We will examine what
entitlements contractors are owed under the Fair Work system in the next chapter.
The following checklist clarifies if you are considered a contractor under Fair Work.
The more boxes you tick, the more likely it is that you are a contractor for their
purposes. There are 9 indicative areas taken into consideration for Fair Work.
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Checklist: Are you a Contractor under Fair Work?
CHARACTERISTIC
OF CONTRACTOR

INDICATIVE AREA
1

2

Control over how work
is performed

You have high control over
how work is completed.

Expectation of work

You are typically engaged for
a specific task with an
expectation of work only for
the period required to
complete the task/project.
Your agreement decides what
hours of work are required to
complete a specific
task/project

3

Hours of work

4

Leave

You are not entitled to paid
leave.

5

Method of Payment

You have obtained an ABN
and submit an invoice for work
completed. Alternatively, you
are paid at the end of a
contract or project.

6

Risk

You take financial risks e.g.
making a loss or profit on a
task you complete.

7

Superannuation

You pay your own
superannuation contributions*.

8

Tax

You pay your own tax and
GST to the ATO.

Tools and Equipment

You supply the tools,
equipment or technologies for
your work and are nor
reimbursed for them by your
work provider.

9

* subject to certain requirements, see page 58
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✓

Definition of Contractor for the Purposes of…

Superannuation (regulated by The Australian Taxation Office)
Application of Definition

✓

Federal
State

The Australian Taxation Office (ATO) is responsible for administering major
aspects of the superannuation system and collecting tax. There are major
differences for employees and contractors in this area, such as for example, the
fact that contractors are typically not entitled to superannuation. For these
purposes, a worker is determined as a contractor using 6 factors. The ATO
assesses each factor in conjunction with the others, not alone.
Checklist: Are you a Contractor for the purposes of the ATO?
FACTOR

CHARACTERISTIC
OF CONTRACTOR

Ability to
Subcontract/Delegate

You can subcontract or
delegate work and you can
pay someone else to do the
work for you.

Basis of Payment

You are paid for a result
achieved or a project
completed. A quote can be
calculated using the hourly
rates or price per item to work
out the total cost of the work.

Tools and Equipment

You supply the tools,
equipment or technologies for
your work and are not
reimbursed for them by your
work provider.

Control over the work

You have high control over
and freedom in how work is
completed, restricted only by
your contractual agreement
with your work provider.

5

Independence

You operate independently of
the business you work for.
You are free to accept or
refuse additional work.

6

Commercial Risk

You take commercial risks;
you are legally responsible for

1

2

3

4

✓
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FACTOR

CHARACTERISTIC
OF CONTRACTOR

✓

the work you do and are liable
for the cost of rectifying any
defect in your work.

There is also a decision tool on the Australian Taxation Office (ATO) website
which can further clarify whether a person is deemed an employee or contractor
for their purposes.
If you are deemed a contractor as per the above checklist, the question then
remains if, as a contractor, are you actually entitled to super at all?
It can appear seemingly difficult to ascertain whether a contractor should be paid
super by their work provider. However, contractors can be treated as an employee
for super purposes when qualifying under the below criteria. If they fulfil these
criteria, they are entitled to the superannuation guarantee and all other rights
relating to super that employees gain.
A contractor is considered to qualify for super if:
✓
✓
✓
✓
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They are paid wholly or primarily for their labour and skills
They perform the contract work personally
They are paid for hours worked, as opposed to achieving a result
The contract between the work provider and the contractor must apply
direct to that relationship. It cannot be an agreement through a company,
partnership or trust.

Definition of Contractor for the Purposes of…

Payroll Tax (regulated by Offices of State Revenue)
Application of Definition
Federal
State

✓

As it is a state tax as opposed to federal, payroll tax’s definition of ‘contractor’, is
state-regulated. In each state, the respective office of state revenue monitors
and regulates the definition given to them by state payroll legislation.
In NSW, Revenue NSW is the government body that regulates the state’s
definition. The Payroll Tax Act 2007, alongside a 2011 ruling (which remains
current to this date) supply these definitions.
These key factors/areas are:
1
2
3
4
5
6
7
8

control and direction
contract and practical relationship
contracts to achieve a ‘given result’
independent business
power to delegate
risk
provision of tools and equipment
other indicators e.g. obligation to work, right to suspend or terminate
the worker, the providing of benefits and employee-indicative
entitlements

The following checklist further provides the indicators relevant to each
factor/area that the courts consider for an employee specifically in relation to
payroll tax in NSW.
For the purposes of payroll tax, there are four types of contractors (or independent
contractors as they are often termed). They can operate as a sole trader,
partnership, trustee or company, as illustrated by Figure 2 over the page:
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Figure 2: Classifications of Contractor for Payroll Tax
Classification of Contractor
Sole Trader
Partnership
Trustee

Business Structure
Individual Person
‘Quinn and Williams’
Partnership
Trustee ATF Pearson Family
Trust

Regarding payments to contactors for payroll tax, liability by employers is handled
by Sections 31 and 36 of the Payroll Tax Act 2007. Notably, even if the contractual
agreement between an employer and a worker states the staff member as a
contractor, they still may be considered an employee under the other terms of the
contract. The below checklist outlines the indicia of a contractor for the purposes
of payroll tax.
Checklist: Are you a Contractor for Payroll Tax?
FACTOR
1

Control

2

Payment

3

Provision of
labour/materials

4

Entitlements

5

Tax

6

7
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Hours of Work

Continuity

CHARACTERISTIC
OF CONTRACTOR
You direct and control where,
when and how the work you
complete is to be performed.
You are paid on a task by task
basis.
You supply the tools,
equipment or technologies for
your work and are not
reimbursed for them by your
work provider.
You are not entitled to paid
leave.
You pay your own tax and
GST to the ATO.
Your agreement decides what
hours of work are required to
complete a specific
task/project
You are typically engaged for
a specific task with an
expectation of work and
continuity only for the period

✓

FACTOR

CHARACTERISTIC
OF CONTRACTOR

✓

required to complete the
task/project.
8

Representation of
the public

9

Responsibility for
quality

10 Delegation

You are not publicly
acknowledged to represent
your work provider’s business
to the public.
You are legally responsible for
the quality of the work you
perform.
You can delegate or
subcontract the work you
complete.

11 Insurances and
licences

You maintain your own
insurances and licences.

12 ABN

You have an ABN.

13 Risk

You bear the risks associated
with your work and face legal
liability, not your work
provider.

14 Dismissal

You are free to choose
whether to accept of refuse
work from the business
operator.
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Definition of Contractor for the Purposes of…

Workers Compensation
Application of Definition
Federal
State

✓

Workers compensation otherwise termed as ‘workers insurance’ is a form of
insurance payment to workers, payable if a person becomes sick or injured due
to work. It covers medical expenses and rehabilitation in addition to wages during
the period of being unfit for work. A work provider (principal or employer) takes
out this insurance to cover both themselves and their applicable staff.
For workers compensation, allocating entitlements and obligations is not just a
question of who a contractor or employee is; for this area, they also consider who
is a ‘deemed worker’. Not all employees and not all contractors are defined as a
worker for workers compensation.
Like Payroll tax, the definition of employee under workers compensation is subject
to state jurisdiction. The Workplace Injury Management and Workers
Compensation Act 1988 (NSW) distinguishes that a ‘deemed worker’ simply
refers to someone who is defined as a worker for workers insurance purposes. If
you are not deemed to be a worker as per the legal definition, you cannot claim
workers compensation or be covered by such insurance, unless by exception.
Further, as eloquently phrased by iCare, “the status of a person for other legal,
tax or entitlement purposes bears no direct relationship to that person's status as
a deemed worker [for workers insurance purposes]”.
There are various types of deemed workers such as salespersons, religious
ministers, entertainers and outworkers. An extensive list can be found in Schedule
1 of the aforementioned Act.
For NSW, the government entity regulating workers compensation is ‘WorkCover’.
It has recently split into three new organisations: SafeWork NSW, State Insurance
Regulatory Authority (SIRA) and iCare (Insurance and Care NSW). For our
understanding of who is a contractor for workers compensation in NSW, we will
be examining the criteria utilised by all three organisations, as has been
amalgamized below. For other states, the criteria is similar, but varies slightly,
and so your state’s individual criteria should be examined separately.
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Checklist: Are you a Contractor for Workers Compensation?
FACTOR

CHARACTERISTIC
OF CONTRACTOR

1

Control

You are self-directed and
have great autonomy
regarding work to be
performed and the time and
manner in which it is
performed.

2

Delegation/Subletting

You can delegate work to
others.

3

Basis of Payment

You are paid on a task by task
basis, or on the basis of a
quotation for a specific job.

4

Supply of Tools and
Materials

You supply your own tools
and materials.

5

Work exclusivity

You can work for multiple
work providers, further, you
can have your own
independent business.

6

PAYG Tax

You generally do not have
PAYG tax withheld.

✓

State Insurance Regulatory Authority (SIRA) provides a worker status tool on their
website for further clarity in relation to worker’s compensation.
Should an employer find that their worker is a) an employee and b) is a deemed
worker, iCare then provides details on how to take out a workers insurance policy
as legally required.
Note that most contractors are not considered deemed workers.
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Definition of Contractor for the Purposes of…

Pay-As-You-Go Withholding Systems (regulated by the ATO)
Application of Definition
Federal
State

✓

The Australian Taxation Office (ATO) also implements something known as
‘PAYG’ systems, otherwise known as ‘Pay-As-You-Go-Withholding Systems’.
These systems obligate work providers (employees or principals) to assist their
workers in meeting their end of year tax liabilities by collecting pay ‘as you go’.
This involves withholding amounts from payments made to workers in order to
assist them in paying their tax liabilities.
Generally, contractors do not have pay withheld for this purpose, whereas,
employees almost always do. To determine a worker’s status as a contractor for
PAYG withholding, the generalised differences of contractors and employees are
considered. The PAYG legislation simply takes the stance of the ordinary,
‘common law’ definition of contractor and so the following checklist takes into
account the characteristics of a contractor under the generic legal understanding.
Checklist: Are you a Contractor for PAYG Withholding?
FACTOR
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1

Ability to
subcontract/delegate

2

Basis of payment

3

Equipment, tools and
other assets

CHARACTERISTIC
OF CONTRACTOR
You can subcontract/delegate
work. You can pay someone
else to do the work.
You are paid on a task by
task/ project by project basis.
You provide all or most of the
equipment, tools

4

Commercial risks

You take commercial risks.
You are legally responsible for
the work you do and are liable
for the cost of rectifying any
defect in your work.

5

Control over the work

You have the right to direct
the way in which you do your
work.

✓

Definition of Contractor for the Purposes of…

Personal Services Income (regulated by the ATO)
Application of Definition
Federal
State

✓

Personal Services Income (PSI) is a classification of income. It refers to income that
is mainly a reward for an individual’s personal efforts or skills. It does not include
income that is primarily:
•
•
•
•

For supplying or selling goods (eg: from retailing, wholesaling or
manufacturing)
Generated by an income producing asset (such as an excavator)
For granting a right to use property (eg the copyright to a computer program)
Generated by a business structure (eg an engineer working in a large
engineering firm)

There are special PSI rules contained in the Income Tax Assessment Act. They
essentially aim to provide similar tax treatment of PSI, whether derived by an
employee or a contractor. Notably, the first thing a person needs to figure out is
whether the income is classed as PSI. If it is, then they will need to deduce if the PSI
rules apply to the income. There is a process (directly sourced from the ATO below)
that may assist, which involves a series of tests. This is aided by a diagram on the
following pages.
a) The Results Test
For an individual or Personal Services Entity (PSE) to satisfy the results test
in a particular year, the individual or PSE must satisfy the following three conditions
in relation to at least 75% of his or her PSI during the year:
1. The income is for producing a result (eg: delivering a completed software
component
2. The individual or PSE is required to supply the plant and equipment or tools of
trade (if any) required to perform the work: and
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3. The individual or PSE is, or would be, liable for the cost of rectifying any defect
in the work performed.
b) The Unrelated clients Test
An individual or PSE meets the unrelated clients test in an income year if:
1. The service provider gains income from providing services to two or more
entities that are not associated of each other rand are not associates of the
service provider: and
2. The services are provided as a direct result of the service provider making
offers or invitations (eg: by advertising) to the public at large.
c) The Employment Test
An individual or PSE meets the employment test in an income year if at least 20 %( by
market value) of the individual’s or PSE’s principal work for the year is performed by
an entity or entities engaged by the individual or PSE.
d) The Business Premises Test
An individual or PSE meets the business premises test in an income year if, at all
relevant times during the year, the service provider maintains and uses business
premises:
1. At which they mainly conduct activities from which PSI is gained
2. Of which they have exclusive use
3. That are physically separate from any premises that the service provider or
service provider’s associates uses for private purposes; and
4. That are physically separate from the premises of the service provider’s client
or client’s associate.
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Step 1: Have you Received PSI?
Examine your contract or job to figure out if you have received PSI.
If more than 50% of the income received for a contract was for labour,
skills or expertise, then all income is classed as PSI.

Is any of your income classed as PSI?
YES

NO

Step 2: Results Test

The PSI rules don’t apply so there
is no tax obligation.

For the PSI being tested, you must be:
•
•
•

Paid to produce a specific
result
Required to provide the
equipment or tools
Required to fix mistakes at
your own expense

Do you meet all three conditions of
the results test?
YES

NO

The PSI rules don’t
apply as you passed
the results test.

Step 3: The 80% Rule
How much of the PSI comes from any one
particular client (including their associates)?

Is it over or under 80%?
Less than 80%
Step 4: The Remaining Tests
There are three remaining tests to complete:
• Unrelated clients test
• Employment test
• Business premises test
If you pass any one of these tests,
the PSI rules do not apply to the PSI
being tested.

80% or more
The PSI rules apply,
however if you pass
one of the remaining
tests, you can apply
for a PSB
determination.
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Types of Contractor
Notably, under the umbrella of contractor, there are also sub-categorised types
of contractors. These typically are independent contractor and sub-contractor.
Unlike employees, these two sub-categories are not vital to your understanding
of contractor rights and obligations, however, understanding the different
terminology does assist us in our clarification of ‘who’s who’ in a contractorprincipal working arrangement.
Essentially, the terms independent contractor and contractor are interchangeable.
An independent contractor works for a work provider (a principal) and can
delegate tasks to other workers who become that contractor’s ‘sub-contractors’.
The flowchart below (Figure 3) visually represents this.
Figure 3: Food Chain of Hiring for Principals, Contractors and Subcontractors

PRINCIPAL
(hires contractor)
CONTRACTOR
(hires subcontractor)
SUB-CONTRACTOR
Importantly, we do however need to note that ‘contractor’ can refer to a
company, partnership, trust or individual whose services are being hired. For
hiring an individual or conversely one of these entities as a contractor, there are
different checks to apply before hiring them. These checks are covered in our
chapter on commencing work as a contractor.

⬧⬧⬧
Now that we have gained an overview of who a contractor and the types of
contractor, we can delve into contractor rights and entitlements.
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Contractor Entitlements
In this chapter we will address:
• entitlements and protections for contractors
___________________________________________________________
The National Employment Standards (NES) provide entitlements and rights to
employees. While the NES do not apply to contractors (who are deemed as such
by the Fair Work criteria), the Fair Work Act 2009 and the Independent
Contractors Act 2006 however provide them with entitlements and rights through
general protections.

Protections for Contractors – the Fair Work Act
Under the Fair Work Act, every worker (including a contractor) has general
protections (workplace rights) against workplace misconduct and discrimination.
While these are found in awards or NES for employees, legislation is where we
locate this for contractors. The three key areas of protection: adverse action,
coercion and abuses of freedom of association, are detailed as below.
Adverse action
The Fair Work Act holds a protection against something known as ‘adverse action’.
Adverse action often encompasses actions of discrimination and injury/harm.
Importantly, adverse action does not include:
•

action that is authorised by law

•

a work provider standing down a worker who is engaged in protected
industrial action

•

According to the Fair Work Ombudsman, adverse action taken by a person
includes doing, threatening, or organising any of the following:

•

an employer dismissing an employee, injuring them in their employment,
altering their position to their detriment, or discriminating between them and
other employees

•

an employer refusing to employ a prospective employee or discriminating
against them in the terms and conditions the employer offers
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•

a principal terminating a contract with an independent contractor, injuring
them or altering their position to their detriment, refusing to use their
services or to supply goods and services to them, or discriminating against
them in the terms and conditions the principal offers to engage them on

•

an employee or independent contractor taking industrial action against their
employer or principal

•

an industrial association, or an officer or member of an industrial
association, organising or taking industrial action against a person, or
taking action that is detrimental to an employee or independent contractor

•

an industrial association imposing a penalty of any kind on a member.

Coercion
It is also a workplace right that a worker is not subjected to threats or action that
are intended to coerce them into doing something. It is illegal for a person to
coerce another into not using their workplace rights, allocating certain duties to
certain workers or making specific hiring decisions.
Abuses
Further, workplace abuse is not acceptable for any worker (contractors and
employees). These are typically self-explanatory but involve the right of a worker
not to be discriminated against based on factors such as their race and gender,
and include the right against harassment at work.

Protections for Contractors – the Independent Contractors Act
Unfair Contracts
The Independent Contractor’s Act 2006 protects contractors by allowing them to
have a court of law review a contract they are bound by, on the basis that it is
unfair or harsh.
In such a situation, the court may consider the following to determine if the
contract is unfair.
•
•
•
•
•
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the terms of the contract when it was made
the relative bargaining strengths of the contract parties and, if applicable,
anyone acting on their behalf
whether there was any undue influence or pressure, or any unfair tactics
used against, a party to the contract
whether the contract provides remuneration that is less than that of an
employee doing similar work
any other matters the court thinks is relevant

The court may order:
•
•

the terms of the contract to be changed (for example, they may be added
or removed)
the whole contract, or part of the contract be 'set aside' (that is, have no
effect)

Entitlements for Contractors
Under the laws, contractors also gain some entitlements.
Industrial Activities
Contractors, like all workers, are free to choose to be members of an industrial
association, e.g. trade union. Further, they are also entitled to elect to engage in
industrial activities, if they wish to do so.
Superannuation
Superannuation entitlements may also apply to contractors if they meet criteria
set by the ATO. You can check these criteria in our definitions section at the front
chapter of Part B.
Work, Health and Safety
Contractors are entitled to a safe and healthy work environment with proper
standards upheld and implemented in their workplace. Separate state bodies
regulate the safety and health entitlements of workers, and so, to find contractor
entitlements for this area, you will need to navigate to the relevant state
organisation. For NSW, this body is SafeWork NSW.

74

Commencing Work: Contracts and Considerations
In this chapter we will address:
• how to hire new contractors
• what should be within a contractor contract/agreement
• general points to consider before commencing work
___________________________________________________________

Hiring Contractors
If hiring an employee is a process, hiring a contractor can appear to be an even
more complex one. Employee/employer relationships are more straightforward in
terms of how they operate, whereas contractor working arrangements have
greater grey areas. As we have briefly noted, a work provider/principal is the term
used for the ‘employer’ of a contractor. If you are the principal of a contractor and
your business has never hired one before, we have outlined the basic steps for
engaging a contractor for the first time, below.
Hiring a Contractor for the First Time

□
•
•

□

Step One: Confirm the New Worker’s Legal Eligibility to work
Australian citizens, permanent residents and New Zealand citizens are
legally allowed to work here.
If you believe the worker is a foreign national (other than a New
Zealander), you must confirm they have a visa with permission to work.
Step Two: Confirm if the New Worker is an Employee or Contractor

For each tax and legal purpose, confirm that your new worker is an employee or
contractor:
o
o
o
o
o
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Fair Work
Pay-As-You-Go Withholding Systems
Payroll Tax
Superannuation
Workers Compensation

□
o

Step Three: Register (if the Contractor is a company, trust or partnership)
For PAYG Withholding
If your new contractor doesn't provide you with their ABN:

•
•
•

you generally need to withhold 47% (from 1 July 2017) from payments
to them
give a completed PAYG payment summary – withholding where ABN
not quoted to the contractor with their net payment, or as soon as
practicable afterwards
include the payments in your PAYG withholding where ABN not quoted
– annual report and lodge the report with us by 31 October.

If the contractor is an individual who has a PAYG withholding voluntary agreement
with you:
o
•
•

work out the PAYG amount to withhold from payments to the contractor
use the tax withheld calculator or tax tables online
take into account any information provided by the contractor in a
withholding variation or withholding declaration

•

by 14 July, provide a PAYG payment summary – business and personal
services income to the contractor showing the total amounts paid and
withheld
include the payments in your PAYG payment summary annual
report and lodge the report with us by 14 August.

•
o

For Superannuation

If the contractor is an individual and eligible for super:
•
•
•
•
•

work out how much super to pay
use SuperStream to report and pay super contributions by the due date
electronically
you may have to pay the super guarantee charge if you don't pay
enough super for an eligible contractor by the due date
contractors can ask to change their choice of super fund
if the contractor gives you their tax file number, you must give it to their
super fund the next time you make a payment for them, or within
14 days, whichever is the later.
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o

For Payroll Tax

Check if you need to register for payroll tax in your State or Territory.
o

Worker’s Compensation

o

Taxable Payments Annual Report (TPAR)

The Taxable payments annual report (TPAR) advises the ATO about payments
that you make to contractors for providing services.
You may need to lodge a TPAR by 28 August each year if you are a business
providing:
•
•
•
•
•
•
•

□

building and construction services
cleaning services
courier services
road freight services for contractor payments from 1 July 2019 (first
report due by 28 August 2020)
information technology (IT) services for contractor payments from 1 July
2019 (first report due by 28 August 2020)
security, investigation or surveillance services for contractor payments
from 1 July 2019 (first report due by 28 August 2020)
mixed services (a business that provides one or more of the services
listed above)
Step Three: Register (if the Contractor is an individual)

o For PAYG Withholding
To withhold tax from your payments to contractors if they don’t quote an ABN or
have a voluntary PAYG withholding agreement with you
o For Superannuation
Check if your worker is eligible for super and then select a default superfund, set
up to report and pay super electronically using the SuperStream Standard.
o For Payroll Tax
Check if you need to register for payroll tax in your State or Territory.
o

Worker’s Compensation

Hiring a New Contractor
•

If the contractor is eligible for super guarantee, check if they're eligible to choose
a super fund. If so

o

give the contractor a Standard choice form (or equivalent) within 28 days of
them starting, so they can nominate their preferred super fund
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o

check that the fund they've nominated is a complying fund

o

if the contractor gives you their tax file number, you must give it to their super
fund the next time you make a payment for them, or within 14 days, whichever
is the later

o

you'll need to set up an electronic system to report and pay your super
contributions using SuperStream.

•

Start keeping records about the contractor – you'll need these to meet your tax
and any super obligations.

Contractor Agreements
To formally commence the employment arrangement, a contractor and a principal
typically execute what is known as a contract. As ‘contractor contract’ is a
mouthful, this contract is often referred to as a ‘contractor agreement’.
This contract is a formal document; a legally binding agreement that outlines the
entitlements and expectations of both parties for the course of the work…and
even beyond (as will be detailed in our information on ‘restraint of trade’).
Sometimes, there may be no formalised written contractor agreement. Some
principals may simply discuss how the arrangement will work with the new worker.
It is important to note that contracts can be written, verbal or implied through the
actions of both parties; being both formal and informal. As contractor agreements
are most commonly formal and in writing, we will examine what should be within
them and how to draft one.
What is a Contract?
Defined simply, a contract is legally binding agreement between two parties. To
be considered ‘legally binding’ or in other terms, legally valid, the formation of a
contract is comprised of certain essential elements. These elements are intention,
offer, acceptance and consideration as further detailed below.
Intention
The parties in a contract must both intend to create a legal relationship which is
legally enforceable in the contract. Notably, a party cannot be considered to
properly form this intent if they lack the legal capacity; unable to provide genuine
consent or understanding to enter the contract. A party’s legal capacity and
consent can be inhibited by their age, mental disability or impairment, intoxication
and financial standing e.g. bankruptcy status.
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Offer and Acceptance
To enter a contract, one of the parties must make the figurative ‘first move’. One
party must make an offer and the other must accept it. In an employment contract,
it is atypical that the employer makes this offer which the employee accepts. In a
contractor agreement, there is no real trend as to who offers and who accepts.
This is because contractors often enquire to work providers/principals for the next
task.
Consideration
To put a contract in motion, both parties must exchange something. In a working
arrangement, the contractor provides a service to the employer and in exchange,
the principal provides the contractor with pay.
Contents of a Contractor Agreement
Most contractor agreements contain common clauses that outline the role of the
contractor and their duties, payment to them, entitlements, and information on
terminating the contract. Clauses may require negotiation should either party not
agree to them.
Over the page, we have a brief overview of common clauses within a contractor
agreement, contained within a checklist of what to include.
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Checklist for Contractor Agreement
An employment agreement should contain the following clauses:

□
o
o
o
o

□
□
o
o
o

□
o
o
o
o

□
□
□
□
□
□
□
□

Services
Commencement of Work
Location
Services
Workplace health and safety
Duration and Engagement
Payment and Fees
GST and invoicing
Payment
Variation of Fees
Obligations of Contractor
Performance of services
Requirements
Insurances
Expenses
Relationship between parties
Conflict of Interest
Confidentiality
Intellectual Property
Termination
Restraining Covenants
Indemnity Insurance
Execution
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We at the Quinn Group can provide the service of creating contractor agreement
templates for our clients, which can be reutilised for different contractors and
remain current for twelve months from their inception.

⬧⬧⬧
While under a contract, it is vital to understand how contractors should be paid
and how to manage their performance/productivity at work. This will be explored
in the next chapter: ‘Contractors: Pay and Performance.
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Contractors: Pay and Performance
•
•

In this chapter we will address:
payment to contractors
workplace issues and addressing underperformance
___________________________________________________________

Payment and Record Keeping
Contractors are not paid the same way as employees. They are not covered by
an award under Fair Work and so, do not have a minimum wage or pay rate.
Contractors, therefore, negotiate pay via their contract.
A contractor should consider how much to charge for their services and whether
their rate will be hourly or a fixed quote. The rate charged should incorporate
costs such as their insurance, tax, superannuation and licensing fees.
When a contractor needs to be paid, they will need to submit an invoice to their
principal. This can be done on completion of a task, project or contract, or on a
regular incremental basis. An invoice is essentially a record of details of a service
provided, with dates carried out and the cost for each service.

•
•
•
•
•

A contractor’s invoice should contain the following:
The term ‘Tax Invoice’ clearly written
The contractor’s identity and the contractor’s ACN or ABN
The date of the invoice’s issue
A list of services performed (with costs and brief description)
The GST amount to be paid (This can be written as GST inclusive or GST as a
separate cost for each service)
Should a contractor not receive payment of their invoice, they would need to seek
independent legal advice or legal action, as bodies such as the Fair Work
Ombudsman, do not assist in this specific area. If you need a tax invoice pro
forma or require help with invoice issues, the Quinn Group can assist you.
A contractor should also maintain the payment of their super and tax obligations;
taken out of their pay as a self-contribution. Note for superannuation, this may
vary if a contractor is considered an employee for the ATO’s super purposes, or
if special conditions apply.
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Workplace Issues
How to Solve Workplace Disputes and Issues
Workplace dispute can occur when communication is ineffective, and when
principals and contractors are unaware of law that applies to them.
To ease and resolve issues in the workplace, a person can check the process of
dispute resolution provided by most awards or agreements; while these are
intended for employees/employers, the same general principles apply to
contracting relationships. Issues can also be discussed via a formal or informal
conversation between contractors and principals. The agreed actions to disputes
should be put in writing to help assist relieving them.
Performance Management
Workplace issues can also arise when contractors do not carry out their tasks
appropriately or efficiently. Therefore, performance management is vital. There is
a generalised four-step process to effectively manage staff performance for a
more productive and happier work environment as outlined briefly below:
PLAN
Identify the problem
that is causing the
underperformance
Analyse the
problem

DISCUSS

IMPLEMENT

MONITOR

Meet with the
contractor to
discuss the
problem

Work on a
solution with the
contractor and
review with them

Monitor the
contractor’s
performance

Key Performance Indicators ‘KPI’ are also useful tools for managing and
monitoring contractor performance. These ‘KPI’ are often outlined as: timeliness,
cost of service, quality of service, compliance with occupational health and safety,
and customer satisfaction.

⬧⬧⬧
In the following chapter, we will further explore the issues of misrepresenting
contractor/principal arrangements. Further, we will investigate the
misconceptions about this type of worker and assist you in clarifying fact and
fiction.
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Contractors: Misrepresentations and Misconceptions
In this chapter we will address:
• sham contracting
• common misconceptions regarding contractors
___________________________________________________________
There are a menagerie of issues and misconceptions concerning contracting
arrangements. This is understandable, as the majority of businesses, workproviders and even workers are not well informed of how to identify fact from
fiction in relation to contractors. We will now explore the potential issues of
misrepresentation concerning contractors; primarily sham contracting, in addition
to the misconceptions.

Misrepresentation
Sham Contracting
As its’ name would suggest, ‘sham’ contracting is a negative arrangement. It
involves a work provider attempting to disguise an employment relationship as a
contractor-principal relationship. This is typically established by an employer to
avoid granting entitlements or fulfilling legal obligations to an employee. The Fair
Work Act 2009, which governs employment law in Australia, dictates through
sham contracting provisions that a work-provider cannot misrepresent an
employment relationship (proposed or current). Further, they cannot threaten an
employee to become an independent contractor or persuade or influence an
employee by knowledgably making false statements to them.
Dismissing to Engage as a Contractor
There is an illegal notion where a work provider terminates (dismisses) an
employee only to then re-hire them as a contractor. A work provider may do this
as it is cheaper for them, however, if the employee performs the same job and is
simply under a different worker type as a contractor, this is a wrongful
appointment.

The Misconceptions
Common Misconceptions Surrounding Independent Contractors
“My Industry hires workers as contractors, so I should also”.
The method of the majority is not always the right method. Whether or not hiring
contractors is common industry practice, you should never base the classification
of staff on what others in your industry are doing.
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“My staff member is a contractor if they have an ABN”.
Both a contractor and an employee can hold an ABN, and this will notably,
warrant no immediate classing of that worker as either type. Sometimes, a
business may pressure staff to obtain an ABN in order to ‘make them a contractor’.
The fact is that having an ABN makes no difference to whether a staff member is
considered an employee or a contractor for a position.
“If a person works for 80% of their time with one business, they are considered
an employee, not a contractor”.
This ‘rule’ relates to Personal Services Income and alters how a contractor reports
and claims deductions on income for the purposes of their personal tax returns.
It is not a factor a business considers when establishing whether a member of
staff is a contractor or not.
“If a business always uses contractors, new workers are assumedly contractors”
Prior to hiring a new member of staff, it is vital to always confirm their status as
either a contractor or employee. This can be done by examining the contract or
working arrangement. Once this is explored in depth, a business should then
cross reference facts and checklists on differences between contractors and
employees, from government or legal entities.
“My worker has a registered business name, so they are a contractor”.
This is irrelevant as to whether the worker is a contractor or employee.
“If my worker is a contractor for one job, they are a contractor for the other jobs”.
A working arrangement has specifics that will differ from job to job, therefore, the
status of a worker as a contractor or employee may differ with each task/project
also.
“If a worker wants to be a contractor, the business should treat them as one”.
Just because a worker has a preference to work as a contractor doesn't mean
the business can engage them as one. Whether a worker is an employee or
contractor is a matter of many factors as dictated by the work to be carried out
and the nature of the future working relationship.
“If a worker submits an invoice for their work, they're a contractor”.
Submitting an invoice for work done or being 'paid on invoice' doesn't make a
worker a contractor. To know whether a worker is an employee or contractor, you
need to look at the whole working arrangement and examine the specific terms
and conditions.
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“If a worker's contract has a section that says they are a contractor, then legally
they're a contractor”.
If a worker is legally an employee, a contract saying the worker is a contractor will
not make the worker a contractor at law. Businesses and workers will sometimes
include specific words in a written contract to say that the working arrangement
is contracting in the mistaken belief that this will make the worker a contractor at
law.

⬧⬧⬧
We have looked at the definitions, misconceptions, entitlements and obligations
of contractors. But now, it is time to examine how to go about the end. In the
following chapter: ‘Ending Work: the How and Why’, we will inquire further into
the topic of ceasing a contractor/principal agreement.
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Ending Work: the How and Why
•
•
•

In this chapter we will address:
termination of contractors
restraint of trade clauses
legal issues associated with end of work
___________________________________________________________
Work can come to an end for several reasons. Here, we will investigate why
contracting arrangements end and how termination should legally occur.

Termination
Termination of contracting arrangements can occur for several reasons and
through a multitude of methods. A contractor, for example, may not be performing
work to the appropriate standard or on time and so a principal on these grounds,
may elect to terminate the worker. Unlike for an employee, a contractor is
terminated via the termination clause of their contract or by the ending of the
contractual agreement. A contract can end by such methods as performance,
agreement, frustration and breach. We will briefly examine these methods below.
Contract end by Performance
When the parties of a contract have both performed or completed the
services/requirements of a contract, the contract may end ‘by performance’.
Contract end by Agreement
If both parties agree that they wish to terminate the contract before the work is
complete, the contract can end ‘by agreement’.
Contract end by Frustration
Termination of contract ‘by frustration’ can occur if there is a reason beyond either
party’s control that inhibits the performance of the contract. It must also be neither
parties fault. For example, if the contractor dies or a new law deems the contract
suddenly illegal, the contract is ‘frustrated’ and should be terminated.
Contract end by Breach
A contract can end where one party is in breach of an essential term of the
contract and the other party decides to end the contract due to the breach.
A party will have breached a contract if they fail to do what is required of them
under the contract or make it clear, before the work is due, that they are
unwilling or unable to do what was promised.
87

Restraint of Trade
A restraint of trade in a contractor agreement refers to a clause applying when a
contractor leaves a business or completes a job; it applies post-work. Essentially,
it is an agreement that the contractor will not do certain things against their work
providers’ interests for a period after their work arrangement. What restraints are
within contractor agreements is dependant on the individual contract. Contractors
and principals alike should thereby review their contract upon end of work.
There are a variety of restraints that can be imposed upon a contractor; however,
they generally take one or more of the following three forms:
•
•
•

A restraint from ‘poaching’ an employee or contractor of the employer
A restraint from accepting the business of any customer of the employer
with whom the contractor had dealings
A restraint from misusing confidential information gained during the
provision of the service

Enforcement of Restraints
Courts are hesitant to enforce post-work restraint of trade clauses. The work
provider must have a “legitimate interest” which it intends to protect with the
restraint of trade clause. The most common types of interests in contractor
agreements include:
•
•
•

Confidential information and trade secrets
Customer connection
Staff connection

That noted, unless they are harsh and unfair, are only agreed to due to a very
strong bargaining power by the work provider and if the restraints go beyond
protecting legitimate interests of the business, the courts generally do consider
restraints to
be valid. In answering whether the restraint of trade is enforceable or not, the
courts will consider the following:
•
•
•
•
•

The negotiation process of the restraint clause
The nature of the work provider’s business and characteristics of the
contractor
Remuneration and compensation of the contractor for the restraint
Geographical location or area of the restraint
Duration of the restraint

What is Confidential Information?
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It is well established that a contractor’s access to confidential information and
trade secrets may sustain the enforceability of a post-work restraint. A work
provider should therefore be able to precisely identify what confidential
information they wish to protect. This not only allows the contractors to
understand what is considered confidential information but also the Courts.
Whether information is considered confidential is dependent on various factors,
including:
•
•
•
•
•

Whether skill and effort was necessary to obtain the information
Whether the information has been guarded by the work provider and is
not readily available to contractors without considerable effort or risk
Whether it was plainly made to the employees that such information was
regarded by the employer as confidential
Whether the usages and practices of the industry would support the
notion that such information was considered confidential
Whether the contractor in question was permitted to share the information
only by reason of their seniority or high responsibility within the
organisation

A further requirement is that the information must be capable of being used by
the contractor, post-termination.
Examples of confidential information include:
•
•
•
•

The prices charged by a work provider to each of their customers
The profits margin of an employer for each sale of any particular product
Details of a work provider’s marketing and advertising strategies
A work provider’s business’ strategy, tactical plans etc.

A restraint of trade clause can also be used to restrict a contractor’s ability to take
away customers from their previous work provider, if the personal relationship
between the employee and customer was established during their employment.
The receipt of a client’s confidential information is a factor that can be used in
favour of establishing a customer connection.

What happens where work providers have common clients?
In many industries it is not unusual for work providers to have common clients.
Whether the scope of restraint of trade clauses can cover such situations is still
unsettled. While some judges have suggested there is a greater need of
protection where clients do not have an exclusive supplier, others have seen it
unnecessary to restrain contact with clients that were common to both work
providers.
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How does the Restraint of Trade Act operate?
The Restraint of Trade Act states that a restraint of trade clause is valid to the
extent to which it is not against public policy. A court is given the power to stop a
breach of a restraint of trade clause even though its terms would usually be
considered so wide as to be against public policy.
The steps a court takes in resolving disputes where the Act applies include
determining:
•
•

whether the alleged breach does or will infringe the terms of the restraint
whether the restraint of that breach would be against public policy
Legal Remedies
The extent of the legal remedies available will depend on how large and imposing
the restraint of trade is on the employee, and of course, whether the party
disputing the clause (contractor) or the party disputing the disobedience of the
clause (work provider) decides to escalate the matter to court. Generally,
monetary damages, profits and orders against the other party can be claimed by
the successful side.
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Conclusion

Evaluation
In the respective Parts of this book, we have explored the complexities of
working and hiring staff in Australia, specifically narrowing in on employees and
contractors.
As an overview, we have covered:
•
•
•
•
•
•
•

Who is an employee or contractor?
Entitlements and obligations
Contracts
Considerations for commencing work
Pay and performance management
Ending work
Issues and misconceptions

It is time now, to briefly evaluate the objective benefits of being an employee or
a contractor.
Benefits of being an Employee
•
•
•
•
•
•

Cover by a workers’ compensation scheme if injured or ill while at work.
Leave entitlements
Minimum pay rates
Minimum working conditions
No personal liability if there is a defect in your work
Unfair dismissal and unlawful termination protection

Benefits of being a Contractor
•
•
•
•
•
•
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By default, you own your own intellectual property (‘IP’) (unless the contract
says otherwise)
Creation of your own business and branding
Flexibility of work hours and work location
Independence
Potential tax benefits (although the ‘personal services income’ rules under
the tax legislation may negate these benefits)
Potential to be paid more on a per project basis, plus you get the benefit of
your own efficiency
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Glossary of Terms

TERM

MEANING

Award

A legal instrument that
outlines the minimum
standards of employment
for a specific industry or
position. An award defines
minimum wages and pay
rates, as well as
entitlements.

Contractor

A person or company who
is contracted to provide a
service or perform a job.
They often run their own
company and sell their
services to an employer, as
opposed to an employee.

Employee

An individual (otherwise
known as a staff member or
a worker) hired to provide a
service to a company or
business on either a fulltime, part-time or casual
basis. An employee
provides services in
exchange for payment.

Enterprise Agreement

An agreement between a
business or group of
businesses, and their
employees. It outlines the
minimum employment
conditions.

Entitlement

A right or benefit that a
person is owed or entitled
to under law or contractual
agreement.

Fair Work Ombudsman (Fair
Work)

An independent statutory
agency of the Australian
Government. They act as
the national employment
advice and information
source.

National Employment Standards
(NES)

A set of ten minimum
entitlements for all
employees, applicable
regardless of award or
agreement.

Obligation

An act or course of action
to which a person is morally
or legally bound; a duty or
commitment.

Restraint of Trade

A clause in a contract that
restricts or restrains the
right to carry on trade or
business that relates to
their previous employer.

Superannuation (Super)

A regular payment made
into a worker’s account for
their retirement.
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Employee or Contractor? That is the Question
Even for the informed, it can be difficult to discern rights and
responsibilities under employment law in Australia. With
numerous laws and organisations, and no blanket definition of
employee or contractor, it is quite the maze to navigate.
In this easy to read overview, the Quinn Group delivers all you
need to know about employees and contractors in Australia,
helping you to:
✓ Identify workers as employees or contractors
✓ Know your working entitlements and obligations
✓ Learn how to hire or terminate a worker
✓ Be aware of common misconceptions
✓ Effectively manage disputes and issues in the
workplace

