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Introduction
______________________________________________________________
Property refers to anything that has value and is capable of being owned. It refers
to people’s rights concerning physical and non-physical things. There are two
main types of property: personal property and real property. This book will
discuss the physical ‘things’; land and it’s attachments, otherwise known as real
property. In this easy to understand overview, we will dissect the law surrounding
real property, answering your common questions.
Notably, in property law, there is a distinction between possession and ownership.
Ownership is more permanent than possession, can be private, collective or
common and involves having unlimited and uncontrolled rights over a property.
When we discuss ownership or ‘owning’ something in this book, this is what we
mean. Possession by comparison is physical control over a property with limited
rights and impermanence. We have included a glossary of terms in order to help
you understand terms such as these.
Please note that the information contained within this book is as current and up to
date as of its’ date of publication. Should you have any questions or queries in
relation to this book or its’ content, please feel free to contact the Quinn Group
via our website: quinns.com.au or at info@quinns.com.au.
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CHAPTER ONE
The Types of Title & The Types of Housing

In this chapter, we will examine:
•
•
•
•
•
•
•

Torrens Title
Leasehold Title
Strata Title
Old System Title
Community Title
Company Title
Types of Housing

_________________________________________________________
In understanding real property law, we must first understand the types of title. A
title is essentially a way of registering the ownership of property. We have listed
them below for your reference.
Type of Title
Torrens Title

Leasehold Title
Strata Title

Old System Title
Community Title
Company Title

Description
The most common type of title. The Torrens
Title provides a single document (Certificate of
Title) and is registered with the State
Government.
It is typically used for land and houses.
Land that is leased to a party by the State. All
mineral rights are reserved to the State.
Allows for individual ownership of a lot or unit
whilst sharing common property ownership for
the common grounds on which the lot or unit is
built.
A system of registration that uses a separate
document for every land dealing. There can be
complex chains of documents.
Relates to property where two or more lots
share common property (such as a driveway). It
usually references large estates or retail outlets.
When companies own the property.
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Torrens Title
The Torrens system of title (Torrens Title) is now the most widespread type
of title in Australia that revolutionised property registration. It was first
introduced in 1858 in South Australia. It has since been adopted by many
nations and jurisdictions across the planet. In Australia, it is the primary
register for land and is governed by the Real Property Act 1900.
Torrens Title was introduced and created by Robert Richard Torrens for
the South Australian land title registry when he was appointed as a
Registrar. Torrens based his system on the methods used to insure
shipping, using a single register for each land holding and updating it with
each new transaction. This is opposed to the other old system title method,
that involved a sea of paperwork recording each and every transaction on
the property.
The conclusivity of the Torrens Title System enables something known as
‘title by registration’. Once registered on the Torrens Title Register, you
become the owner of the property to the exclusion of all others; making
registration vital.
Components of the Torrens Title System come in a set of three parts: the
Old Form Bound Register, the New Form loose leaf Register and the
Integrated Titling System (ITS). From 1863 till 1961 the Old Form Bound
Register collected Torrens Titles. It was in a larger paper format, filed in
volume/folio order with 250 folios to each volume with colour-coded
sections. From 1961 onwards, the new form loose leaf Register was
utilised. It involved (as its name suggests) loose leaf files only accessed by
photocopy. The third and most modern register for Torrens Title is now the
Integrated Titling System. As the world’s first computerised Torrens Title
System, it includes minimal diagrams and shows details of previous
dealings under the automated system and origin of title from a ‘historical
search’ function.
Further, a Certificate of Title (CT or Title Deed) is something vital to the
Torrens Title System; it is a copy of the related Folio of the Torrens Title
Register. It lists the owners of the property and any registered interests
such as mortgages, covenants and easements.
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There are many advantages of the Torrens Title System, which include:
•
•
•
•
•
•
•
•
•
•

No long series of deeds and documents; just a CT.
Title by Registration system enables all land to be registered.
The Torrens Title Registry is open to the public and is searchable.
You are the sole owner of your property under Torrens Title.
You are free to make changes to your property (with local council
approval if required)
No restrictions on pets, BBQs and parking as in a strata title property.
No additional levies as in a strata or community title property.
Creates clarity in who owns the property; indefeasibility of title.
There is no communal or shared property or by-laws.
You have a separate water metre on your property.

Leasehold Title
A leasehold title is a form of registering land or property wherein land is
leased to a party or entity by the State. All mineral rights of the property are
reserved to the State. In NSW, leasehold title land is typically leased for a
period of 99 years, after which, the government asks for the property back.
The government can decide to change the way in which land is used, and
under the Leasehold system when the term has expired they can take the
land back or renew the lease for either a similar or different length of time. In
residential areas, especially, it is more likely to see the NSW government
extend or renew Leasehold terms.
Strata Title
A type of Torrens Title, Strata Title refers to ownership of property that is both
individual and common. Globally, it was first introduced in 1961 in NSW to
better manage the legal ownership of apartment blocks. Previously, company
title was the only adequate method of registering strata units.
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Notably and as mentioned, Strata Title Schemes are composed of individual
lots and common property. Lots include apartments and garages as shown
on the title as being owned by a Lot Owner. Common Property is defined as
everything else on the parcel of land that is not comprised in a Lot; such as
roofs and gardens.
Strata management (or body corporate management) is a way of managing
the day to day operation of a strata block of units. Strata managers take on
the tasks of general accounting, budgeting, organising meetings, invoicing
levies and contract management, among other key roles.
Old System Title
Prior to the aforementioned Torrens Title System, which was implemented in
1863, was the Old Systems Title. This system required the creation of a new
document or deed every time ownership of the land changed, or an alteration
to the title was required, leading to substantial amounts of documents in
relation to a single piece of land. This outdated system was amended due to
the high probability of documents and deeds being lost, damaged, or
destroyed entailed when handling large pools of physical documents.
The old systems title was introduced in 1802 to generate confidence during
transactions of land when establishing the lawful owner of a property. Unlike the
Torrens system which has the state guaranteeing ownership, the old system title
establishes ownership through the strength of the title. If the quality of a title
triumphs another, therefore its strength showcases one's right to the land. This
quality and strength is signified through a chain of evidence which solely relies
on the seller's ability to gather and examine all the deed and titles relating to the
land. However, since a separated deed is created when the land is either sold,
leased, subdivided or mortgaged, collecting every deed was an improbable task.
Furthermore, registering the formation of a deed when subdividing was not
compulsory until 1961, presenting additional adversities on top of the already
difficult task in locating all deeds. In response, the Conveyancing Act 1919
introduced a 30-year cut off period 'good root of title' to ease requirements when
proving ownership. But the reality was that the complicated procedures and
statutory requirements accompanied by the substantial expenses and
uncertainty when claiming a land title dissuaded citizens from even attempting
any claims.
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Community Title
Properties with at least two lots that share a common area are regulated
under a Community Title. In NSW, this title is governed by the Community
Land Management Regulation and NSW Department of Fair Trading, pursuant
to the Community Title Act 2001 and Community Land Development Act 1989.
Simply put, a developer purchases a vast piece of land and subdivides the
land for property with residents sharing various common infrastructure and
facilities such as roads, basketball courts, parks, parking spaces etc. Those
under a community scheme can be categorised under three types of
community titles: Community plan, Precinct plan and Neighbourhood plan.
These types of plans have their respective associations who acts as an
executive board for decision-making and management purposes. Associations
have an important role to amend by-laws to better reflect the democratic
opinion of the community, while continuing to account for any compliance
requirements set by the Community Land Management Act 1989. To prevent
any biasness within decisions, an association generally consists of those from
commercial, retail, and residential lots as conflicting interests are a
commonality from these sectors. However, for day-to-day issues, a community
committee or general meetings by all residents and owners are potential
solutions.
For a community to be legally bound by a Community Title, a Community
Management Statement must be lodged to the Land Registry Services
regardless of the type of community title. A Community Management System
sets out certain by-laws residents within the community scheme must abide by.
There are no archetypes of by-laws that a community management statement
must contain, allowing for flexibility and discretion in determining the
regulations for the community. However, the most common by-laws set by the
executive board include:
•
•
•
•

Animal and pets
Noise restrictions
Hanging of laundry
Garbage collection times
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•
•
•
•
•
•

Restrictions on access to and usage of facilities
Parking of visitors and disabled
Association meeting requirements
Controlling committees’ power
Insurance
Traffic and parking laws

Company Title
Instead of holding a certificate title to a property as highlighted from the other
types of title, a share certificate is held and entitles the purchaser to occupy an
area owed by a company. Share certificates can only be issued from a
proprietary limited company and in NSW, generally involves home unit
companies. Listed under the Corporations Act 2001 as a “special purpose
company”, workers who own or reside in a block of flats together are holding a
share certificate. These certificates entitle exclusive rights to owners, normally
outlined in the company’s constitution.
Instead of holding a certificate title to a property as highlighted from the other
types of title, a share certificate is held and entitles the purchaser to occupy an
area owed by a company. Share certificates can only be issued from a proprietary
limited company and in NSW, generally involves home unit companies. Listed
under the Corporations Act 2001 as a “special purpose company”, workers who
own or reside in a block of flats together are holding a share certificate. These
certificates entitle exclusive rights to owners, normally outlined in the company’s
constitution or formerly known as a memoranda or articles of association. The
constitution may include the following information:
•
•
•
•
•
•
•
•

The shares issued by the company and the specific areas these shares give
an entitlement to.
Provisions of the sale and purchase of shares issued by the company
The corporations power to make modifications towards the building.
The corporations duty to maintain the building and its facilities.
The corporations power to amend, create or revoke laws.
The rights of shareholders to exclusively use and occupy the specified area
of the building.
The duties of shareholders when occupying the building.
Levies incurred in owning a flat and clarification of the company's powers to
raise or lower levies.

The company's constitution is a legally document which binds the internal
operations of the corporation. The laws listed above must comply with the
Corporations Act 2001, Work Health and Safety Act 2011, Environmental Planning
17

and Assessment Act 1979. It is essential for employees and shareholders to
adhere to the constitution; however, outdated memorandum and articles of
association pose a threat to the clarity of the rights and obligations for
shareholders. Therefore, constitutions created and yet to be modified prior to 2000
are strongly recommended to be updated.
Apart from the law’s outlines within the constitution, there are 'house rules' which
operate on a day-to-day basis. These are more commonly known a by-laws and
regulations and can be amended by an executive board or through a democratic
vote by the shareholders. House rules have less of a binding effect, but still must
be obeyed by. House rules usually include:
•
•

•
•
•

Administrative matters
o When bins should be thrown out and collected
o When mail and deliveries are received
How flats are being maintained and used
o The number of occupants
o Pets
o Noise levels
How common areas are being maintained and used
o Procedures for modifications to these areas
The ability of owners to let and sublet the flat
o Airbnb
Safety concerns
o Location of fire extinguishers, safety exits and fire alarms.

Advantages include:
• Not as expensive as strata titles
• No prospectus required when issuing shares
• More streamlined system when problems occur, as dealing with
management of company over strata title manager.
While the disadvantages of company titles include:
• Value of unit through the share does not increase as significantly as those
under a strata title
• Obtaining loans from the bank may be more difficult as opposed to a
strata title
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In addition to types of title, there are also different types of housing on land.
These include terrace houses, stand-alone, semi-detached, duplex,
townhouse and unit/apartment. Each have their own advantages and
disadvantages; with standalone houses costing more typically than units or
apartments.

Now that we have looked into the types of title and briefly, at the types of
housing on land, we will explore the types of property ownership over the
page.
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CHAPTER TWO
The Types of Property Ownership

In this chapter, we will examine:
•
•
•
•
•

Sole proprietorship
Joint tenancy
Tenants in common
Trusts
Companies

_____________________________________________________________
In addition to types of title, there are also various types of property ownership;
(or ways of holding title). Most typically, these include joint tenancy and
tenancy in common but can also encompass something known as ‘sole
proprietorship’. In this chapter, we will examine these types of property
ownership.
Sole Proprietorship
Sole proprietorship is a type of ownership, operative when one sole person
owns 100% of a property and is listed on the title. As most real property in
Australia is under the Torrens Title System, sole proprietorship means having
your name listed on the Torrens Title for your property.
Joint Tenancy
Joint tenancy is where the owners of a property (typically two persons but it
can be more) have equal ownership and interest in the property, and a ‘right of
survivorship’ exists. The right of survivorship states that if one of the joint
tenants die, the property will automatically pass on to the surviving joint tenant
or tenants.
Tenants in Common
As tenants in common, people can hold an interest in a property in either
equal or unequal shares. The right of survivorship does not exist and so if a
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tenant in common passes away, the other tenants are not automatically given
that tenant’s share of the property.
Trusts
A trust is a financial structure where a person or company owns assets on behalf of
one person or a group of people. It essentially means one person (or company) will
look after an asset like money or property, and distribute the wealth from this asset
to the other people in the trust.
Trusts tend to sound more complicated than what they are in practice because of the
highfalutin jargon people use when talking about them, such as the titles given to the
people involved:
•

•

•

The settlor is the person or company who set up the trust, and names the
trustee and beneficiaries. They’re not permitted to be a beneficiary and are
usually a lawyer or accountant who has no ties to the trust upon finishing its
creation.
The trustee is the person or company who owns and controls the asset in
the trust. There can be more than one trustee in a trust and they are
charged with always acting in the best interests of the beneficiaries. Any and
all transactions are in the trustee's name.
The beneficiary or beneficiaries are the people or companies for whom
the trust is set up for. Assets are owned for them and they receive the
income from them, provided there is some.

When a trust is started the settlor will create the trust deed which sets out how the
trustee is to run the trust.
Why buy property through a trust?
There are a number of potential advantages that can come with buying property
through a trust which may be attractive to investors:
Tax benefits
A trust should have its own tax file number and is required to lodge a tax return.
However, if the trustee distributes all the income made from an investment property
in the financial year to the beneficiaries of the trust, it is considered part of the
beneficiaries' income, and hence part of the tax return they lodge. Given that some
beneficiaries will be in lower tax brackets than others, this distribution of wealth can
21

provide a considerable tax break and save the members a huge amount compared
to if they had bought an investment property themselves.
Asset protection
In a trust, the trustee is the owner of all of the assets. So if you’re a beneficiary
receiving income from an investment property and you happen to go broke or face
legal action, that investment property may be more protected from creditors or the
law. This one of the biggest advantages of owning property through a trust.
Profit distribution
Trusts can make it incredibly easy to distribute the wealth from investment properties
as the trustee is legally obliged to act in the beneficiaries' best interests. This is
particularly true in the case of unit trusts, as there is an entitled amount for each
beneficiary based on the number of units they own. This can prevent someone in a
joint venture hoarding income or not distributing it correctly.
Estate planning
Trusts make it simple to transfer the ownership of property when someone is sick,
has a disability, or has died. The trust deed outlines how the trustee should proceed
in such circumstances, preventing legal drama which can often occur, especially
within families. In some cases, the transfer of property in a trust when someone has
died is exempt from some taxes and government expenses.
Companies
Buying investment properties within companies has become less common over the
years, because companies are not eligible for the 50% CGT discount that individuals
receive if they hold a property more than 12 months.
That said, there are some benefits to owning properties within a company structure,
including increased asset protection.
In some states, a company is eligible for its own land tax threshold – but watch out
for grouping provisions. Also, if the property is positively geared, the income tax
payable within the company is capped at 30%, which is much lower than the
effective 49% individual top marginal rate.
We have glimpsed the types of property ownership; next we will investigate the
different types of property zoning…

22

CHAPTER THREE
The Types of Property Zoning

In this chapter, we will examine:
•

The different states and their property zoning codes

________________________________________________________
The next aspect of real property you should understand is zoning. ‘Zoning’
in relation to property refers to the nature of a property and its’ intended use.
There are six main zones in Australia: Residential, Commercial, Industrial,
Mixed-Use, Agricultural and Public-Use. For each state, there are more
specific zoning codes varying in ‘popularity’. We shall now delve into these.
NSW Property Zoning
•
•
•
•
•
•

R1 – General Residential
R2 – Low Density Residential
R3 – Medium Density Residential
R4 – High Density Residential
R5 – Large Lot (Rural) Residential
B4 – Mixed Use

In NSW, the NSW Department of Planning and Environment is responsible
for property zoning. In 2006, this body created the “Standard Instrument
Local Environment Plan” (LEP) that guides the planning decisions for local
governments. This greatly simplified the zoning laws, as before it was
passed, local governments were using approximately 3,100 different land
zones!
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Australian Capital Territory (ACT) Property Zoning
•
•
•
•
•

RZ1 – Suburban Zone
RZ2 – Suburban Core Zone
RZ3 – Urban Residential Zone
RZ4 – Medium Density Residential Zone
RZ5 – High Density Residential Zone

The ACT Government Environment and Planning office oversees territory land
zoning. On the page prior are the most commonly used codes in the territory.
Queensland Property Zoning
The Queensland Department of State Development, Infrastructure and
Planning does not have uniform zoning codes for each part of the state.
Victoria Property Zoning
•
•
•
•
•
•
•
•
•

RGZ – Residential Growth Zone (new)
GRZ – General Residential Zone (new)
NRZ – Neighbourhood Residential Zone (new)
C1Z – Commercial 1 Zone (new – includes some mixed use)
C2Z – Commercial 2 Zone (new)
LDRZ – Low Density Residential Zone (amended)
MUZ – Mixed Use Zone (amended)
TZ – Township Zone (amended)
RLZ – Rural Living Zone (amended)

The Victoria Department of Transport, Planning and Local
Infrastructure manages the growth of the State. They have created
a Melbourne Metro Planning Strategy, as well as eight Regional growth
plans to provide a comprehensive strategy to local councils for land use.
Planning zones have recently been reformed. After deleting nine existing
zones, they created five new ones, and amended another twelve.

24

WA and SA Property Zoning
The Western Australia Planning Commission, and the Department of Planning,
Transport and Infrastructure respectively handle property zoning in Western
and South Australia. They do not have uniform zoning.
NT Property Zoning
•
•
•
•
•
•
•
•

SD – Single Dwelling Residential
MD – Multiple Dwelling Residential
MR – Medium Density Residential
HR – High Density Residential
RR – Rural Residential
RL – Rural Living
FD – Future Development
CB – Central Business (permits some residential development)

The Department of Lands, Planning and the Environment has a planning
scheme, which, while outlining numerous planning codes, holds the above as
its’ most popular property zoning codes.
In relation to zoning, the following laws (over the page) are applicable for each
state.
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State /
Territory

Legislative Planning Framework

ACT

Territory Plan 2008

NT

Planning Act 1999

NSW

Environmental Planning and Assessment Act 1979

QLD

Sustainable Planning Act 2009 repealed. Planning Act 2016

SA

Development Act 1993

TAS

Land Use Planning and Approvals Act 1993

VIC

Planning and Environment Act 1987

WA

Planning and Development Act 2005

We have now examined the basics of real property from zoning to title to ownership,
now we will look into what to do before you purchase a property with a helpful
checklist of what to do before you buy and other important information.
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CHAPTER FOUR
Property Purchasing – Before you Buy

In this chapter, we will examine:
•
•
•
•

Buying at Auction v Buying via a Private Treaty
Off the Plan: The pros and cons
Buying an Apartment or Townhouse
A checklist of information to check before you buy a property
______________________________________________________

Buying by Private Treaty
Generally, the most common way to buy a house or apartment in Australia is by
private treaty. This is where a seller advertises the amount they would like to
achieve for their property and then negotiates with prospective buyers. The
contract for sale becomes activated once you exchange contracts with the seller
(vendor). At this time, you will also have to pay the full deposit on your place
(usually 10% minus any holding deposit you have paid). However, this does not
always mean you are locked in. The standard contract for sale includes a
‘cooling off’ period during which you can change your mind. However, we at
Quinns can have this waived by signing a certificate and explaining the contract
to you.
Buying at Auction
Auctions can sometimes seem daunting; not least because there is no cooling
off period. If the gavel comes down and you are the highest bidder you are
usually bound to go through with the purchase, no matter how unfair the contract
might be. So long as you have your solicitor, such as one at Quinns, look over
the contract for sale before you bid there is no reason an auction needs to be
any riskier than buying by private treaty. Before the auction, we can identify any
terms that might not be in your favour and negotiate with the vendor’s solicitor to
change them. They will also make sure you are buying exactly what you
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intended to and that it is in the condition you expect. That way if your bid is the
winning one, you can be sure the contract you sign will be in your interests.
When buying at auction, you should also consider arranging pre-purchase
inspections to avoid unforeseen costs and repairs down the track.
Buying ‘off the plan’
Builders often raise capital for their development by selling units or townhouses
before they are built. This can be a great way for buyers to get a reduced price
and even make a capital gain before settlement. However, it is not risk free.
After all, the property market can move down as well as up, so you could end up
losing money. There is also a chance you may not end up with what you
intended. For instance, recently a Sydney investor bought an apartment ‘off the
plan’ after the agent promised 180-degree water views. When the complex was
finished the buyer found a wall obstructed his view altogether. He argued that
the contract for sale was void and asked for his deposit back. The builders
refused. The buyer took his case all the way to the NSW Court of Appeal, which
ruled in his favour. It found that he had relied on the agent’s misrepresentation
when deciding to buy, so the contract was void. It ordered the builders to return
the buyer’s deposit.
Buying an Apartment or Townhouse
Most apartments and townhouses in NSW (and Australia for that matter) are
strata title which means when you are not only buying real estate, you are also
buying into the rights and obligations of being a member of the owners’
corporation (or body corporate). Being a member of the owners corporation
means you will have a say on issues affecting the building but it also means you
will need to pay strata levies and the way you can use your property will be
restricted by by-laws. You may also need to contribute money for communal
issues, such as plumbing, roof and window repair and property maintenance,
even when you are not directly affected. Because this can affect the value of
what you are buying, it is important you get a full picture of the body corporate’s
activities before you buy and that you know exactly what work is planned and
whether there is enough money to cover it.
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While a seller must attach some information about the body corporate to the
contract for sale, we at Quinns will make sure you have everything you need to
reach an informed decision before you buy.
See the next page for a checklist to use before you purchase a property.
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Before you Buy a Property – Checklist
Finance

□
□
□
□
□
□

Home and Contents Insurance

□

Conveyancing
fees
Disbursements or
inquiries (title
searches etc.)
Stamp duty on
transfer of
title/mortgage

Building Inspection

□

Valuation fee
Home and
contents
insurance

When inspecting a house, check for:
o Structural soundness
o Safety issues

Appliances

□

Bank application
fees

Location

□
□
□

Check you are insured for:
o Storm damage
o Bushfires
o Flooding
o Burglary
o Vandalism
o Unforeseen issues

Burglary rates in
the suburb
Local property
values
Proximity to
essential services
(transport,
schools, shops,
dining, hospitals)
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Check for:
o Hot water system
o Cooktop
o Oven
o Air Conditioning
o Central heating system

Once you are ready to purchase a property, you may be asking how the
property purchase works. The next chapter will examine this.
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CHAPTER FIVE
The Property Purchase: How it Works

In this chapter, we will examine:
•
•
•
•
•
•
•

The contract for sale
Buying on your terms
Inspections
Inclusions in the Sale
Exchange and Signing the Contract
Settlement
Mortgages
______________________________________________________

The Contract for Sale
When you buy a property in Australia, your rights depend, in large part, on what
is in the contract for sale. Because no two properties are the same, no two
contracts will be the same either. However, there are some things a contract for
sale must do, including properly identifying the property as well as the terms on
which it is being sold. It should also attach a number of documents, the most
common of which are:
•
•
•
•
•

a zoning certificate
a drainage diagram showing any sewer lines
a copy of the property certificate
a copy of the plan for the land
copies of any documents showing easements (the right of someone else
to cross or use the land), rights of way, restrictions, covenants, etc.

Sellers of strata properties (generally units or townhouses) should also have
attached:
•
•

a copy of the property certificate and strata plan, and
a copy of by-laws concerning the use of common property.
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Buying on your Terms
Many of the terms in any contract for sale will be ‘standard’ ones, which
means that they have been in use for a long time and are fair to both the
vendor/seller and purchaser/buyer. However, a seller does not have to include
these terms and instead may choose to include something in the contract
which favours themselves at a buyer’s expense. That is why the first thing we
will do at Quinns is make sure that the contract for sale is not just legal, but
that it also is not unfair to you. Where a clause is not in your interests, we will
negotiate with the seller’s solicitor to get it changed. This includes working out
a time to ‘settle’ the sale, which is when you will pay the balance owing and
take ownership of the property.
Inspections
Because you are expected to take the property ‘as you find it’ that means you
will also sign up to any structural problems, pest infestations or other defects
that might not be obvious to the naked eye. That is why it’s always best to
have someone who knows what they’re doing look over the property first. After
all, you may be paying a few hundred dollars up front to save yourself
thousands, or even tens of thousands of dollars of bother down the track. You
should also check whether the contract includes:
•
•
•

a survey
a building certificate, or
a homeowner’s warranty insurance certificate for any renovations
done at the property.

If you are buying at auction it is important that you have any pest or building
inspections carried out before the auction. Once the hammer falls down it is
unlikely you will be able to get out of the contract.
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Sale Inclusions
Unless the contract specifically says otherwise, the property will be sold ‘in the
state you find it’. That also means any ‘fixtures’ are automatically included. A
fixture is anything that cannot easily be taken away without doing damage to
the property. For instance, stoves are usually fixtures because they are wired
in, whereas fridges are not because they only need to be unplugged.
Sometimes a seller will attempt to exclude a fixture from the contract for sale.
At other times, what constitutes a fixture is not so clear cut. For instance,
removable floor coverings or an above ground pool. Where anything is in
doubt, it should be expressly included in the contract for sale. At Quinns, we
will help you make sure you know everything that is included in the sale.
Your Mortgage Documents
To buy a property most people will need to take out a mortgage. A mortgage
gives a lender rights over the land for which they are lending money, including
the option of selling it if you default. We, at the Quinn Group, can help you
make sense of what your obligations are under the mortgage, including
whether you will be penalised for refinancing or paying out your loan early.
Exchange
A contract to sell a property becomes binding when the buyer and seller each
sign a copy of the contract for sale and exchange them. At exchange, the
buyer also usually hands over a deposit (often 10%). At an auction, exchange
happens immediately after the winning bid is accepted. For private treaty
sales, exchange usually means that you will deliver your signed contract to the
seller’s agent and pick up the seller’s signed copy. Sometimes a seller will be
happy to exchange contracts by mail, in which case the seller’s signed
contract will be delivered to your solicitor.
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Signing the Contract
Sometimes you will be able to get out of the contract for sale and get your
deposit back, even when you have signed the contract for sale (and that
includes when you have bought a property at auction).
For instance, sellers must always comply with the ‘vendor disclosure
requirements and warranties’. These rules force anyone selling a property to
let prospective buyers know certain information about the property they are
selling in the contract for sale. This includes making promises about the
property and attaching certificates that reveal such things as any rights of way,
drainage and zoning.
Settlement
When you sign the contract, you will usually agree to a settlement day. Most
commonly this will be six weeks after the date of exchange. At settlement you
will need to pay the seller everything you owe them to ‘settle’ the purchase of
your home. This amount will take into account any utility bill and tax
calculations that your solicitor makes. If you cannot settle by the date
stipulated in the contract for sale, you’re likely to be charged interest. In some
circumstances, the seller may even be able to cancel the sale and keep your
deposit.
You should let your solicitor know as soon as possible if it looks like you
cannot make the settlement date so that they can attempt to come to an
arrangement with the seller’s solicitor.
Do you need to be present at Settlement?
You do not usually need to attend settlement in person. Instead, your solicitor
and the seller’s solicitor will meet to make sure they have everything they
need for the sale to go ahead. If you are taking out a mortgage to pay for the
property, a representative of your bank (as well as the seller’s bank) will also
attend settlement. Once that happens, your solicitor will call you to let you
know you are the proud owner of a new home!
Now that we have gauged what is involved in the property purchase process, we can
investigate investment in property in the following pages.
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CHAPTER SIX
Investment in Property

In this chapter, we will examine:
• Why invest in property?
• Why invest in land only?
• The difference between a line of credit and an offset account
• Buying issues and considerations to be aware of
_____________________________________________________________
Why Invest in Property?
Investment in property can be daunting yet rewarding! As will be explored in this
chapter, there are many advantages and disadvantages of investing in property.
Advantages of Investing in Property
• Less volatility
Property can be less volatile than shares or other investments.
•

Income
You receive rental income if the property is tenanted.

•

Capital growth
If your property increases in value, you will benefit from a capital gain
when you sell.

•

Tax deductions
You can offset most property expenses against rental income, including
interest on any loan used to buy the property.

•

Physical asset
You are investing in something you can see and touch.

•

No specialised knowledge required

Unlike some complex investments, you don't need any particular
specialised knowledge to invest in property.
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Disadvantages of Investing in Property
•

Cost
Rental income may not cover your mortgage payments and other
expenses.

•

Interest rates
A rise in interest rates will mean higher repayments and lower
disposable income.

•

Vacancy
There may be times when you have to cover the costs yourself if you
don't have a tenant.

•

Inflexible
You cannot sell off a bedroom if you need to access some cash in a
hurry.

•

Loss of value
If the property value goes down you could end up owing more than the
property is worth.

•

High entry and exit costs
Expenses such as stamp duty, legal fees and real estate agent's fees.

Difference between a Line of Credit and an Offset Account
A Line of Credit (LOC)
A line of credit (otherwise termed a home equity loan) is a flexible loan from a
financial institution that consists of a defined amount of money that you can
access
as needed and repay either immediately or over time. It can be a standalone
product or almost any type of existing loan can be split with an LOC. Interest
is usually slightly higher than the standard variable rate and is charged as
soon as money is borrowed. Lines of credit are most often used to cover the
gaps in irregular monthly income, finance a project whose cost cannot be
predicted up front or to finance a property.
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Comparison with other Types of Borrowing
Other Type of Borrowing

Line of Credit

Credit Cards
•
•
•
•

Approved to borrow a set
amount of money and no
more
Cannot be secured with
real property
Have minimum monthly
payments

•
•

Loans
•
•
•

•
Can improve your credit
score
Charges interest
Must be used for their
specific purpose i.e. a
home loan for the purchase
of real property

•
•
•

Have pre-set limits to
amount of money
borrowed
Can be secured with real
property
May not have similar
monthly repayment
requirements

Can improve your credit
score
Charges interest
More flexibility than a loan
with fewer restrictions
Can go towards/be spent
on anything at the
discretion of the borrower

Advantages and Disadvantages of a Line of Credit

•

Advantages
Is a working account
used to manage
cashflow

•

Can have lower
interest rates than
other products like
personal loans or
credit cards

•

Are a flexible option

•

Disadvantages
Eats into your property portfolio’s
equity

•

Tend to have higher interest
rates and fees than a standard
home loan
Can be expensive if not used
properly

•

Can be risky for those with poor
financial discipline
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for a number of
purposes
•

Can have a high
credit limit, making
them suitable for
larger purchases

•

Interest is only paid
on what you use

•

Can increase the
value of your home
if used for
renovations

•

Inability to repay the loan can
lose equity or even your
property

•

Not offered by every lender

An Offset Account
An offset account is a stand-alone transaction account that is specially linked
to a loan. As opposed to earning interest on savings, the savings balance is
theoretically deducted from the loan balance which in turn reduces loan
interest and keeps the funds separate for tax purposes.
Advantages and Disadvantages of an Offset Account

•

Advantages
Can pay dividends in
some
instances
to
borrowers

•

Separate funds for tax
purposes and other tax
benefits

•

Saves interest on your
home loan

Disadvantages
•
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Is only as effective as the
borrower if you spend your
personal income rapidly

Buying Issues and Considerations to be Aware of
Whose Name Should I Buy the Investment Property In?
You should always consult a professional regarding what name to purchase
your investment property under. Why? There may be double the stamp duty
payable if you ‘nominee’ (use another person’s name) in the property
transaction.
What Items are included in the Purchase of an Investment Property?
You should always check the contract prior to purchasing an investment
property to check for inclusions.
Don’t Forget to Insure!
An informed purchaser of an investment property should take out interim
insurance to cover any damage incurred on the property prior to pending
settlement.
Have you heard of Rent Investing?
The rent investing strategy involves purchasing an investment property in an
area that suits your budget, generally outside of the city. At the same time,
you rent a property in an area that suits your lifestyle.
So, essentially, you are finding the perfect balance between owning an
affordable property and living in your dream home – that you can’t currently
afford to buy.
Example:
Eloise is currently renting a house in Sydney that’s close to her office and in
close proximity to all her friends.
Although she would love to own the home she lives in, she can’t afford to
purchase a property in Sydney city.
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Eloise set out to do some research to compare buying or renting her dream
home in Sydney. The average cost of a 2-bedroom home in Sydney will cost
her about $880,000.
If Eloise paid a 20% deposit, she would have take out a home loan
of $704,000:
$880,000 x 20% = $176,000: deposit
$880,000 – $176,000 = $704,000: home loan
Borrowing at an interest rate of 4.5% p.a. On a 25-year loan, Eloise’s monthly
mortgage payment would be $3,913 per month.
Eloise is currently renting her home at $540 per week, which totals to $2,160
per month.
$3,913 – $2,160 = $1,753: difference in mortgage cost and rental cost
So, to rent invest, she should be able to afford around $1,753 per month
mortgage.
After doing some research on the property market, Eloise has seen that
Hobart would be a great investment option for her because she’s happy with
the rental yield as well as the potential growth prospects.
She found a beautiful home in Hobart for $350,000. If Eloise paid a 20%
deposit, she would have take out a home loan of $280,000:
$350,000 x 20% = $70,000: deposit
$350,000 – $70,000 = $280,000: home loan
Borrowing at an interest rate of 4.5% p.a. On a 25-year loan, Eloise’s monthly
mortgage payment would be $1,556 per month.
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Buying the Sydney
Home

Rent investing in
Sydney and Hobart

Monthly Spend

$3,913 (mortgage
repayments)

$3,716 ($2,160 rent
in Sydney + $1,556
mortgage payment on
Hobart investment
home)

Property
Purchase Price

$880,000

$350,000

Property Value
After 10 Years

Average of 6.2% per
year = $1,425,600

Average of 9% per
year = $665,000

Capital Gain

$545,600 (62%)

$315,000 (90%)

She has opted to purchase the home in Hobart as her first property
investment while still renting in the city, where she can be close to her work
and her friends.
It’s important to note that this was just a simple calculation, and a great range
of variables could affect your own equations. Nonetheless, the calculations
intended to give you an idea of the potential benefits of rent investing.

The Pros of Rent Investing
•

The freedom to live where you want

The main advantage of using the rent investing strategy is the ability to live your
dream life, while still climbing up the property ladder.
•

Entering the property market sooner

Instead of waiting until you can afford to purchase your dream home, the rentvesting
strategy allows you to start building your property portfolio sooner.
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•

Tax Benefits

Owning an investment property allows you to claim several tax deductions that you
aren’t able to claim if the property was your home.
•

Flexibility

When you’re renting, the absence of permanency allows you a degree of flexibility
when it comes to choosing a home based on your circumstance. For example, you
may get a promotion at a company in another city. Renting gives you the flexibility to
move that city without the hassle of selling a home.
Some Disadvantages of Rent Investing You May Want To Consider
•

Having to rent your home

As much as you may love the lifestyle that comes with renting your dream home, it’s,
unfortunately, not your home. This means you may have difficulty settling into the
property as if it was your own, and you will have to seek permission and assistance
from property managers and landlords if something needs to be fixed or if you simply
want to hang a picture on the wall.
•

Counter-Intuitive

One factor that may dissuade you from going the rent investing route is the idea of
purchasing a property just to rent it out, while you pay someone else’s mortgage at
the rental property you live in.
•

Capital Gains Tax

If you own the house that you live in, you are generally exempt from paying capital
gains tax on the eventual sale of your home. However, if you sell an investment
property, you’re liable to pay capital gains tax on the profit you make from the sale.
•

No access to First Home Owners Grant

As you will not be occupying your new home, and rather investing it, you won’t be
able to access the First Home Owners Grant.
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•

Potential Capital Loss

It’s not always guaranteed that your investment will increase in value. Suppose it
decreases in value. If that is the case, you might have to sell it at a loss.
Investment in property is an important aspect to understand in property
purchases, now we will look into another one: positive and negative gearing.
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CHAPTER 7
Positive v Negative Gearing

In this chapter, we will examine:
•
•

The advantages and disadvantages of positive gearing
The advantages and disadvantages of negative gearing
______________________________________________________

What is Positive and Negative Gearing?
There is always debate between whether you should positively or negatively
gear your property. But what is positive and negative gearing, and which is best
suited to you? Answering these questions is the aim of this chapter.
Negatively geared properties are also known as capital growth properties. This
is where the costs of owning the property, including principal and interest
payments on the mortgage, property maintenance and repairs, real estate agent
fees, insurance, and council and water rates, are more than the rental income
being produced. The strategy here is basically to wait for the property to grow in
value and later sell it for a profit. In the meantime, you simply have to wear the
costs of owning the investment property.
Positively geared properties are also known as cash flow properties.
This is where the rental income that you receive from your tenants is more than
what you pay to own the property. This tends to happen in periods of strong
rental demand and low interest rates.
Over the page is a table of the advantages and disadvantages of positively and
negatively geared properties.
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Positive v Negative Gearing
Advantages: Positive Gearing
Disadvantages: Positive Gearing
• You earn money off your
property
• Tax: The Australian
• You increase your lending
Taxation Office (ATO) will
‘power’
take a slice of your rental
• Good for new or old
income.
investors
• Slow capital growth
• Can help keep your
• Fluctuating growth
property portfolio in check
• Unexpected costs
by covering any losses you
• You will be taxed on any
incur on negatively geared
capital gains made
properties you own.
Advantages: Negative Gearing
•
•

Claim losses on tax
Capital Growth

Disadvantages: Negative Gearing
• Potentially tighter cashflow
• Lesser borrowing power
than positive gearing
• You will be taxed on any
capital gains made

We will now in the next chapter, investigate rental properties.
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CHAPTER 8
Rental Properties & Taxation
In this chapter, we will examine:
• Rental property income
• Rental property tax deductions
• Rental Expenses
__________________________________________________________
Rental expenses you can claim
You can generally claim an immediate deduction against your current year's
income for your expenses related to the management and maintenance of your
investment property, including interest on loans.
If your property is negatively geared, you may be able to deduct the full amount
of rental expenses against your rental and other income, such as salary and
wages and business income.
Expenses you claim
You can claim a deduction for these expenses only if you incur them and they
are not paid by the tenant.
Expenses you may be entitled to claim an immediate deduction for in the income
year you incur them include:
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

advertising for tenants
insurance (building, contents, public liability)
body corporate fees and charges
interest expenses
council rates
pre-paid expenses
water charges
property agent's fees and commission
land tax
income protection insurance
cleaning
repairs and maintenance
gardening and lawn mowing
some legal expenses.
pest control
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If you take out a loan to purchase a rental property, you can claim a deduction
for the interest charged on the loan or a portion of the interest. However, the
property must be rented out or genuinely available for rent in the income year
you claim a deduction.
You can claim the interest charged on the loan you used to:
• purchase a rental property
• purchase a depreciating asset for the rental property (for example, to
purchase an air conditioner for the rental property)
• make repairs to the rental property (for example, roof repairs due to storm
damage)
• finance renovations on the rental property, which is currently rented out, or
which you intend to rent out (for example, to add a deck to the rear of the rental
property)
You can also claim interest you have pre-paid up to 12 months in advance.
What you can't claim
You can't claim a deduction for interest expenses you incur:
• for any period, you used the property for private purposes, even if it's a short
period of time
• on the portion of the loan you use for private purposes either when you took
out the loan or if you refinanced (for example, money you use to purchase a new
car or invest in a super fund)
• on a loan you used to buy a new home if you don't use the new home to
produce income, even if you use your rental property as security for the loan
• on any portion of the loan you use for private purposes, even if you are ahead
in your repayments.
Repairs and maintenance
You may be able to claim a full deduction for the cost of repairs and
maintenance in the year that you incur them if the expense directly relates to
wear and tear or other damage that occurred as a result of renting out property,
and the property and continues to be rented on an ongoing basis remains
available for rent but there is a short period when the property is unoccupied –
for example, where unseasonable weather causes cancellations of bookings or
advertising is unsuccessful in attracting tenants.
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The cost of repairs and maintenance may be deductible in full in the year you
incur them if:
• the expense directly relates to wear and tear or other damage that occurred
as a result of renting out your property, and
• the property: – continues to be rented on an ongoing basis, or – remains
available for rent but there is a short period when the property is unoccupied, for
example, where unseasonable weather causes cancellations of bookings or
advertising is unsuccessful in attracting tenants.
Generally, repairs must relate directly to wear and tear or other damage that
occurred as a result of your renting out the property. Examples of repairs include
replacing broken windows, repairing electrical appliances or machinery,
replacing part of the guttering damaged in a storm, replacing part of a fence
damaged by a falling tree branch and emergency works e.g. emergency
plumbing repairs.
Maintenance generally involves keeping your property in a tenantable condition.
It includes work to prevent deterioration or fix existing deterioration. Examples of
maintenance include:
• repainting faded or damaged interior walls
• oiling, brushing or cleaning something that is otherwise in good working
condition. For example, oiling a deck or cleaning a swimming pool.
• maintaining plumbing.
Rental expenses you claim over several years
You can generally claim a deduction over several years for expenses you incur
that relate to borrowing, your assets' decline in value and capital works.
Borrowing expenses
You can claim a deduction for borrowing expenses that directly relate to
purchasing your rental property. You incur these expenses in taking out a loan
for the purchase of your rental property.
If your total borrowing expenses are more than $100, the deduction is spread
over five years or the term of the loan, whichever is shorter. If the total
borrowing expenses are $100 or less, you can claim a full deduction in the
income year you incur them.
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Borrowing expenses, you can claim
You can claim the following as borrowing expenses:
• loan establishment fees
• lender's mortgage insurance (insurance taken out by the lender and billed to
you)
• title search fees charged by your lender
• costs for preparing and filing mortgage documents (including solicitors' fees)
• mortgage broker fees
• fees for a valuation required for loan approval
If you repay the loan early and in less than five years, you can claim a deduction
for the balance of the borrowing expenses in the final year of repayment.
If you got the loan part way through the income year, the deduction for the first
year will be apportioned according to the number of days in the year you had the
loan.
Capital expenditure
Capital expenditure you may be able to claim a deduction for over time includes:
• Improvements
• Depreciating assets
• Initial repairs
• Capital allowances
• Capital works
Improvements
An improvement is anything that makes an aspect of the property better, more
valuable, more desirable or changes the character of the item on which works are
being carried out.
Improvements include work that:
• produces a new and different function, or adds to the property a function that it
did not previously have
• generally, furthers the income-producing ability or expected life of the property
• goes beyond just restoring the efficient functioning of the property.
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Improvements can be either:
•
•

Capital works – where it is a structural improvement
Capital allowances – where the item is a depreciable asset.

Depreciating assets
Depreciable assets are those items that can be described as plant, that don't form
part of the premises. These items are usually:
• separately identifiable
• not likely to be permanent and are expected to be replaced within a relatively
short period
• not part of the structure of the building.
None of these factors alone can determine if an item is part of the premises. They
must all be considered together.
You may deduct an amount equal to the decline in value for the period you held
the depreciating asset during the income year.
Decline in value of depreciating assets
A depreciating asset is an asset that has a limited effective life and can
reasonably be expected to decline in value over the time it is used.
Examples of assets that deductions for decline in value can be applied to include
timber flooring, carpets, curtains, appliances like a washing machine or fridge and
furniture.
When you purchase a rental property, you are treated for tax purposes as having
bought a building, plus various separate depreciating assets, such as air
conditioners, stoves and other items.
An asset that is fixed to, or otherwise part of, a building or structural improvement,
will generally be construction expenditure for capital works and only a deduction
for capital works may be available for those assets.
A quantity surveyor will often prepare a report that creates a depreciation
schedule for these claims at the time a rental property is purchased.
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The decline in value of a depreciating asset starts when you first use it or install it
ready for use – it doesn't matter whether it is for a private purpose or to earn
assessable income. For example, if you purchased a new asset on 1 January and
used it only for a taxable purpose, you can claim for the decline in value from that
date.
Your deductions need to be reduced for any personal use of the asset, for
example, you use your rental property for private holidays.
Depreciating assets costing $300 or less
For assets costing $300 or less, you can claim an immediate deduction (that is, a
full deduction) for this cost in the income year you used the asset for a taxable
purpose.
You can't claim an immediate deduction if the asset is part of a set of assets that
together cost more than $300. For example, you can't claim immediate deduction
if you buy four dining chairs each costing $250 for your rental property because
you can't treat them as separate assets
New assets
You can claim decline in value for new assets but not for second-hand or used
assets.
This includes your purchase of a newly built or substantially renovated property, if
no one was previously entitled to a deduction for the decline in value of the
depreciating asset, and either:
•

no one resided at the property before you acquired it

•

the asset was installed for use, or used at this property, and you acquired the

property within six months of it being newly built or substantially renovated.
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Substantial renovations
Substantial renovations of a rental property are renovations in which all or
substantially all, of a building is removed or is replaced. This could include the
removal or replacement of foundations, external walls, interior supporting walls,
floors, roof or staircases.
For renovations to be substantial, they must directly affect most rooms in a
building. The removal and replacement of the exterior walls, the removal of some
internal walls, and the replacement of the flooring and the kitchen in a house are
considered collectively to amount to substantial renovations.
Repairs versus improvements
If you conduct a project that includes both repairs and improvements to your
property, you can only claim an income tax deduction for the cost of your repairs if
you can separate the cost of the repairs from the cost of the improvements.
If you hire a builder or other professionals to carry out these works for you, we
recommend you ask for an itemised invoice to help work out your claim.
Example: Apportioning expenses between repairs and improvements
Isabelle has modernised her rental property by hiring tradespeople to render and
paint the external walls. She also asked the painter to paint the internal walls,
which had deteriorated during the time she rented out the property.
As Isabelle requested an itemised invoice from the painter, she could separate the
cost of the internal and external painting, and rendering. Due to this, she could
claim an income tax deduction for the cost of painting the internal walls as a
repair. She could claim the costs for the external walls as capital works
deductions.
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It is important to correctly categorise each expense you incur to ensure it is
treated correctly for tax purposes. Our quick reference guide in the table below will
help you to determine which category your expense relates to.
Travel to and from an investment property is no longer deductible
Due to changes to legislation, from 1 July 2017, property investors can no longer
claim rental property travel expenses incurred while inspecting, maintaining or
collecting rent from rental properties.
If you have a residential rental property, you may not be able to claim a deduction
for travel expenses related to this property.
Travel expenses include the costs you incur on car expenses, airfare, taxi, hire
car, public transport, accommodation and meals to:
•
•

inspect, maintain or collect rent for your rental property
travel to any other place as long as it is associated with earning rental income
from your existing rental property (for example, visiting your real estate agent
to discuss about your current rental property).

For travel before 1 July 2017, you:
•

can claim your travel expenses

•

can't include your travel expenses in the cost base for calculating your capital

gain or capital loss when you sell the property.
Limit on deductions for decline in value of second-hand depreciating assets
From 1 July 2017, there are new rules for deductions for decline in value of certain
second-hand depreciating assets in your residential rental property. If you use
these assets to produce rental income from your residential rental property, you
cannot claim a deduction for their decline in value.
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Second-hand depreciating assets are depreciating assets previously installed
ready for use or used:
-

by another entity (except as trading stock)

-

in your private residence, or

-

for a non-taxable purpose, unless that use was occasional (for example,

staying at the property for one evening while carrying out maintenance activities
would be considered an occasional use)."
We will now examine the various taxes on real property in Australia.
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CHAPTER 9
Taxes on Property – Federal and State

In this chapter, we will examine:
• Buying a property
• State taxes on property in NSW
• State Schemes and Declarations for property purchasing
• Federal and state taxes on property
_____________________________________________________________
When you buy a property in NSW, you may have to pay taxes and duties. We
have set out some of the more common taxes below, as well as the process for
assessing them.
Purchaser/transferee Declaration
When you buy a property in NSW, you must complete a purchaser/transferee
declaration.
•
•
•

If you’re buying with other people, everyone must complete their own
declaration.
If the purchaser/transferee is a corporation, the declaration must be
completed by an authorised officer.
You must also complete the declaration if a property is transferred to you.

Under the Taxation Administration Act 1996, it's an offence to give false or
misleading information.
Transfer Duty
Transfer duty (once known as stamp duty) is payable in every state of Australia
when you buy a home, including:
•
•
•
•

your first home
an investment property
a holiday home
a business which includes land
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•

a farming property.

A transfer of business assets may also attract transfer duty.
You may also pay transfer duty when you receive, or are gifted, a property
without buying it.
First Home Buyers Assistance Scheme
If you are a first home buyer, you may be entitled to a concessional rate
of transfer duty, or even an exemption from paying it, under the First Home
Buyers Assistance Scheme (FHBAS).
Unlike the first home owner grant, the FHBAS applies to:
•
•
•

buying an existing home
buying a new home
vacant land on which you intend to build a home.

Buying ‘off-the-plan’
Buying off-the-plan is when you enter into a contract or transfer to buy
residential property, where the home is erected or developed before the contract
or transfer is completed.
If you buy a home off-the-plan, which you intend to use as your main residence,
you can defer your transfer duty liability for up to 12 months after you sign the
agreement, or until the property is completed or handed over, (whichever comes
first).
Surcharge Purchaser Duty
If you buy land in NSW and you’re not an Australian or New Zealand citizen, you
may be classed as a foreign person and have to pay a surcharge purchaser
duty of eight per cent. We will discuss the dangers but also the benefits of
purchasing property when you are a non-resident in a later chapter.
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Land Tax
Land tax is an annual tax levied at the end of the calendar year on property you
own that is above the land tax threshold. Your principal place of residence is
exempt, and other exemptions and concessions may apply. You will have to pay
land tax if the unimproved value of all your land holdings is over a certain
threshold.
The unimproved value is essentially the value of the land, without any dwellings
or other improvements.
Land tax is calculated annually, based on your holdings on 31 December, and is
payable the following year.
Capital Gains Tax (CGT)
If you sell a capital asset, such as real property, you usually make a capital gain
or a capital loss. Unless an exemption applies, you need to report capital gains
and losses in your income tax return and pay tax on your capital gains. Although
it is referred to as Capital Gains Tax (CGT), this is actually part of your income
tax, not a separate tax.
When you make a capital gain, it is added to your assessable income and may
significantly increase the tax you need to pay. As tax is not usually withheld for
capital gains, you may want to work out how much tax you will owe and set
aside sufficient funds to cover the relevant amount.
This area of taxation requires expertise. It is strongly recommended that you
seek professional advice to be aware of potential tax liabilities.
We will now examine mortgages.
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CHAPTER 10
Mortgages

In this chapter, we will examine:
•
•
•
•
•

What is a mortgage?
The types of interest rates
How to obtain a mortgage
The lending process with your financial institution
Types of property and mortgages
______________________________________________________

What is a Mortgage?
A mortgage otherwise termed, “home loan”, is a loan taken out when you purchase
property or land.
Notably, there are differences between home loan types. Most people get what is
called a principal and interest home loan as opposed to interest-only loans, as this
allows you to pay off the entire amount plus interest accrued on your mortgage.
Interest only mortgages by comparison, only allow you to pay off the interest, not the
principal loan.
The home loan application process
The home loan application process can be quite lengthy but is not too complicated. It
will generally involve the following steps:
1.
2.
3.
4.
5.
6.
7.
8.

Gathering your required documents
Comparing home loan providers
A preliminary assessment by the lender
Submitting your application to the lender
The lender completes a property valuation
The lender approves or rejects the loan
The lender sends you an offer
The loan is settled and the funds are advanced to you.
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How to get a mortgage pre-approval
Documents needed for a home loan pre-approval
Home loan pre-approval approves you to borrow up to a certain amount, giving you
a good idea of what you can and can’t afford. The documents needed for home loan
pre-approval include:
•
•
•
•

Proof of income (payslips, tax returns etc.)
Bank statements and proof of savings
A list of your current assets and liabilities (e.g. credit card and personal loan
debt)
100 points of ID (driver’s licence, passport, Medicare card etc.)

You should note, however that getting pre-approved doesn’t guarantee your home
loan application will be successful.
Mortgages unpacked
A mortgage has a number of different components which we outline below.
Collateral
When you have a mortgage, you have legally committed to repaying the loan plus
interest and other costs by the end of the loan term, which is usually between 20, 25
and 30 years.
The property you have bought is classed as collateral for the mortgage because real
estate generally goes up in value so it’s a relatively safe bet that the lender will be
able to recoup its money either when you sell the property, pay it off, or the lender
sells it.
Principal
In the world of finance, principal is not the headmaster or mistress of a money school,
but it is a vitally important part of the equation, because it is the sum of money that
you borrowed to buy the property in the first place.
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The principal is the amount that you have agreed to pay back, plus interest over the
life of the loan or sooner.
Interest
Interest is the “fee” that you have to pay to borrow those funds, which is usually a
percentage interest rate.
Say, for example, you borrow $500,000, which has an interest rate of 5 per cent per
annum.
That means that $25,000 of your repayments in the first year will be interest charges
based on the principal amount.
As your principal reduces, the interest you pay will also reduce, so you’re paying
more off the loan.
It’s important to understand that interest rates do change depending on various
things such as economic conditions.
Plus, with most mortgages being 25 to 30 years in length, you are likely to
experience periods of low and high interest rates.
Deposit
Lenders require some sort of deposit before they will approve a mortgage on a
property purchase.
While this figure does change depending on financial conditions, it generally is
between 5 to 20 per cent of the purchase price.
The deposit can be from cash savings, but it can also be drawn from equity in
another property.
If the deposit is less than 20 per cent, you will generally have to pay Lenders
Mortgage Insurance (LMI), which is a policy that protects lenders against borrowers
who default on their home loans.
This fee does vary depending on how much deposit you have, as well as the State
or Territory where the property is located, but it can be useful for first home buyers
as it helps them get into the market much sooner than they could if they tried to save
a 20 per cent deposit.
LMI can also generally be capitalised (added) on your mortgage, too.
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Paying off a mortgage
At the end of the day, there are only two ways to pay off a mortgage.
One is to pay off the principal and interest components over time – which can be the
life of the loan or more quickly if you make extra repayments.
The other, of course, is by selling the asset at some point in time.
Whichever strategy is the right one for you, you will eventually have to reduce the
debt on your loan to pay the lender the back its money.
Which type of mortgage is best for you?
There are a number of different mortgages available these days, with specialised
products for different types of buyers.
Some of the most common home loans include:
Standard variable rate home loan
Standard variable rate loans are Australia’s most popular type of home loan.
The interest rate varies throughout the loan term.
These loans generally offer excellent flexibility, low fees and often offer features
such as an offset facility, redraw facility, no limits on additional repayments and in
most cases, no early pay-out penalties.
Basic variable rate home loan

This loan typically offers lower interest rates, but fewer features than a standard
variable loan.
You often have the option to pay for any additional feature required.
As it is a variable loan, interest rates and repayments will vary throughout the loan
term as rates change either up or down.
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Fixed interest loan
Under a fixed interest rate loan, the interest rate is fixed for a specified period,
usually between one and five years.
This loan gives you the certainty of knowing exactly what your monthly repayments
will be as well as peace of mind knowing the repayments won’t rise.
However, the downside is that you won’t benefit if rates go down during the fixed
term.
Split loans
This type of loan combines the security of a fixed rate home loan and the benefits of
a variable loan.
A split loan allows you the freedom to choose how much money you assign to each
loan.
Common split loan ratios are 50/50, 70/30 or 60/40 with one portion fixed and the
other variable.
Line of credit
A line of credit loan provides you with access to the equity in your home or
investment properties up to a pre-approved limit.
You access the funds as you need to, plus the interest rate on a line of credit loan is
usually a variable rate and repayments are interest only.
Offset loan

A 100% offset loan is very similar to an all-in-one loan.
Rather than putting all your salary and other income into your loan, it goes into an
offset account that is directly linked to your home loan.
Any balance in the offset account is 100% “offset” against your home loan.
This reduces the amount of interest you have to repay, making your money work
harder for you.
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Issues to consider – are you ready for the responsibility?

As we said at the outset, mortgages can seem a little scary because they are a
commitment of 20 to 30 years.
However, mortgages are a vehicle to improve your financial position by investing in
assets that generally grow in value over time while the principal you borrowed stays
the same.
For example, say you bought a house for $600,000 and borrowed $500,000 from a
lender.
After 20 years, the property has increased in value to $1.3 million, yet your mortgage
has been reduced to just $150,000 because you’re been making principal and
interest repayments.
Of course, that means that you have equity in the property of $1.15 million!
That is the power of using other people’s (meaning the bank’s) money right there in
action.
Before you apply for a mortgage, though, it’s a good idea to consider the following
questions:
1. Can you comfortably make the monthly mortgage repayments,
especially in the event that interest rates change?
2. Are you confident that your financial status (job, health, family situation,
etc.) will not adversely impact your financial responsibilities over time?
3. Can you manage any resultant changes to your lifestyle if required?
4. Are you aware of the legal impacts of being unable to continue to
finance the facility?
We will now examine the Australian Taxation Office (ATO) and their guidance on
property development.
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CHAPTER 11
ATO Guidance on Property Development
In this chapter, we will examine:
• The Australian Taxation Office’s guidance on property development
______________________________________________________
In July 2018, the Australian Taxation Office (ATO) released the Draft Property
and Construction Website Guidance. The draft guideline outlines the ATO
position regarding certain issues relevant to the property development industry
such as whether relevant property is held by the taxpayer on capital or revenue
account, allocation of costs, development agreements etc.
The guideline has two main sections:
1.

factors the ATO takes into account deciding whether a sale of land is a
mere realisation (where is held on capital account) or a disposal in the
course of a business of property development or as part of a profitmaking undertaking or plan (where property is held on revenue
account); and

2.

a number of examples applying the factors in “real life case”.

Mere Realisation or Revenue Transaction
When a landowner enters into an arrangement to develop and sell their land, the
key question is whether the ultimate sale is a mere realisation, or whether is it a
disposal either in the course of business or as part of a profit-making
undertaking or plan.
A ‘mere realisation’ is a sale on capital account to which the capital gains tax
(“CGT”) rules will generally apply. A sale that is more than a ‘mere realisation’
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will be on revenue account and the proceeds will generally be assessable as
ordinary income.
The two most common scenarios where the proceeds are income are:
•

Where the land is sold in the course of a business or as an incident
of business operations; or

•

Where the land has been acquired and sold as part of a profitmaking undertaking or scheme.

Whether a sale is a ‘mere realisation’, or something more, is determined by
examining and weighing all the facts and circumstances taken as a whole.
In determining whether a transaction is capital or revenue in nature, the ATO
considers all the surrounding facts and circumstances in accordance with the
legislation and established case law.
It is important to weigh all the facts and indicia together, and not in isolation.
The test applied by the ATO is whether, on the balance of probabilities, it is
more likely than not that the relevant tax provisions apply to the facts of the
particular case.
The ATO lists a number of indicia as being relevant to determining the nature of
a transaction, as outlined below:
Whether the landowner has held the land for a considerable period prior to
the development
The longer the land has been held prior to embarking on the development, the
stronger the inference that there was no original intention of profitable resale or
the existence of a development business.
The intention to develop or profitably sell in the future can be one of multiple
intentions of the landowner. In the ATO’s view, it is not necessary that the
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intention or purpose of profit making was the sole or dominant intention or
purpose for entering into the transaction.
The ATO will also consider whether the landowner has done something at a
later point in time to venture the property into a business or profit-making
undertaking, such as engaging architects, surveyors or real estate agents.
Whether the landowner has conducted farming, or other non-development
business activities
This factor may indicate with some force that the property is a capital asset and
was not originally acquired to conduct a development business or to profitably
resell. The longer the other activity has been carried on, the more likely the
landowner did not have an original intention of development or profitable resale.
The greater the active involvement of the landowner in that other activity, the
more likely the asset is a capital asset. If the activity is passive, such as
‘agistment’ or ‘share farming’, this factor will carry less weight.
The ATO will also attempt to verify the legitimacy of the other activities to
determine whether they were merely entered into to make the appearance of a
valid activity.
Whether the landowner acquired the property as a private residence or for
recreational purposes
This factor may indicate that the property is held on capital account.
The ATO will consider whether the land correctly fits the purpose for which the
landowner says it was acquired. If the landowner’s stated original purpose is
inconsistent with the nature of the land, the ATO will query whether a business
or profit-making purpose exists.
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The ATO will also consider whether the landowner had this immediate purpose
and also a longer-term purpose of profitable resale/development.
Whether the landowner originally acquired the property as an investment
Where the property was acquired as an ‘investment’ (rather than, for example,
farming or as a private residence), the ATO will investigate whether the
investment purpose included an exit strategy that involved profitable resale by
development, or sale to a developer.
The ATO will consider whether any enquiries and/or applications were made to
the local Council prior to or soon after acquisition about sub-division or re-zoning
of the land. This may indicate that the property was acquired with an intention of
development even if it is rented out for a period of time.
The ATO will also consider the other circumstances (such as proximity to an
urban fringe). If the investment was truly speculating on land that would in the
future serve as development land, the profits are more likely to be on revenue
account.
Whether the land has been acquired near the urban fringe of a major city
or town
This is an indicator that the land may have been acquired for a purpose of
development/profitable resale.
The ATO will consider the relevant size of the land and the use to which the
land was put between acquisition and sale. The ATO will also consider
planning conditions, such as the urban growth boundaries of major cities and
any evidence of possible future rezoning of the land that existed at the time
the land was acquired.
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Where the property has recently been rezoned
If the landowner (or someone on the landowner’s behalf) lobbied or actively
took steps to persuade the relevant planning authority to rezone the land, this
may indicate that the landowner was engaged in a profit-making undertaking
or business, as that is likely to make the property more valuable as a
development site.
Where the authority has imposed a rezoning on the land without any action by
the landowner, this may indicate that the eventual sale is a ‘mere realisation’,
as the rezoning may cause factors other than profit to motivate the sale (such
as a substantial increase in municipal rates).
A potential buyer of the property made an offer to the landowner
Where the landowner has rejected an opportunity to dispose of the land
outright and has instead entered into a development arrangement to pursue a
greater profit, it may indicate that the landowner has ventured the land into a
development business or profit-making undertaking.
The ATO will consider the terms of the related agreements and the anticipated
activities, risks and rewards of the parties before forming a view that the
landowner has commenced a business or embarked on a profit-making
undertaking. The ATO may examine why the landowner rejected the
opportunity to dispose of the land outright.
The landowner was unable to find a buyer for the land without
subdivision
Where the landowner has tried, but failed, to secure a sale of the land, the
entry into a development arrangement to sell the land is more likely to be
considered a step towards ‘mere realisation’ than in circumstances where the
land could be sold as a whole.
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The landowner applies for rezoning and planning approvals around the
time of acquisition
Any active steps that the landowner takes to facilitate a subdivision and sale
may indicate that the land has been ventured into a property development
business, or that the landowner has commenced a profit-making undertaking
with regard to the land.
The closer the proximity in time of the applications to the date of acquisition of
the land, the more likely the applications enable an inference of an original
purpose of profit making or conducting a land development business to be
drawn.
The landowner has registered for GST in relation to the property activities
Registering for GST may indicate that a property development business has
commenced. Depending on the timing of registration this may indicate the
property was originally acquired as part of the business or has been ventured
into a profitmaking undertaking.
The landowner has registered a related entity for GST
Sometimes landowners will register a related entity for GST and attempt to
claim input tax credits for items it supplied to the development. This indicates
the intention to carrying on business by the related entity.
The ATO will consider whether the business activities of the related entity can
cause the same business purpose to be imputed to the landowner.
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The landowner has a history of land development
This is a strong indicator that the landowner is carrying on a business or is
engaged in a profit-making undertaking. The more substantial the past history,
the more likely the conclusion that the sales are more than ‘mere realisations’.
The operations are planned, organised and carried on in a business-like
manner
Where the landowner undertakes activities in relation to the land in a
business-like way, with a view to profit, keeping proper accounts and devoting
time to managing the operation, they are more likely to be found to be carrying
on a business.
The landowner has changed its use of the land from one activity to
another
A clear and definitive change of activity may indicate that a business has
commenced in relation to the land.
The ATO will take into account what has been represented by landowners to
third parties other than the ATO. For example, if the landowner has borrowed
to fund the land acquisition or alter the development, the ATO will consider
whether the stated purpose of the loan was development and resale.
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The scope, scale, duration and degree of complexity of any development
The larger and more complex the development, and the longer it takes to
develop and sell the land, the less likely the eventual sale will be a ‘mere
realisation’ of the land.
The more work being done to the land, the more readily one might conclude
that the landowner is engaged in a business or has a profit-making intention. It
is more difficult to argue a mere realisation where the landowner has
developed and improved the land to such a marked degree that they have
changed the nature of the land.
The ATO cites the following situations:
✓

Where the land is subdivided into low density large allotments,
where there is minimal land clearing and excavation works, with
minimal expenditure on roads and services, the landowner can
more easily argue that the works go no further than mere
realisation; but

✓

As the density of allotments increases, the required activity,
expenditure and improvement to the land increases exponentially.
For example, in high density allotments there will be extensive
expenditure on land clearing, excavation works, construction of
road networks, engineering works around the provisions of
stormwater, sewerage and other amenities to service all these
allotments. As the density increases Councils may also require the
provision of open space, parkland, schools and/or retail centres to
service these allotments. In such cases the land has been
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developed and improved to such a marked degree, that a large
component of the value of what is ultimately sold is for the
development works and not merely the land.

Who initiated the proposal to develop the land for re-sale
Where the landowner has been approached by an outside party to enter into a
development arrangement that would eventually lead to the sale of the land, it
is slightly more likely that the sale will be a ‘mere realisation’ than if the
landowner has actively sought a developer to develop the land.
The sophistication of any development or other pre-sale arrangements
The more complex and legally sophisticated the arrangements that the
landowner enters into as part of the process of ultimately selling the land, the
more likely that the landowner is acting in a business-like manner.
This may involve development agreements with developers, agents, owners of
adjacent blocks, relevant authorities or other service-providers. This could
also extend to the acquisition of additional assets and facilities without which
the development would not proceed, such as the acquisition of adjoining land,
easements over adjoining properties for access, drainage, etc.
The level of active involvement of the landowner in any development
activities
The more actively involved in the various aspects of the development of the
land, the more likely the landowner will be carrying on business.
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Where the landowner is undertaking or project-managing a development
him/herself, or is using a related entity, the level of active involvement of the
landowner is likely to be high, and the business purpose is more readily
inferred.
Where the activities or obligations to be performed by the landowner are more
limited or passive, it is more likely that the ultimate sale will be a ‘mere
realisation’.
The level of legal and financial control maintained by the landowner in a
development arrangement
The greater the control of the development that is exercised by the landowner,
the more likely it is that the landowner is carrying on business or is engaged in
a profitmaking undertaking.

The level of financial risk borne by the landowner
Generally, the more financial risk assumed by a landowner in respect of the
development, the more likely the landowner is carrying on a business or is
engaged in a profit-making undertaking.
Where the landowner has entered into a land development arrangement,
whether the landowner bears financial risk will depend on the various payment
terms.
For example:
✓

Where the landowner is paying the developer an agreed fee (i.e. the
developer has limited exposure to the risks and rewards of the
arrangement), this may indicate a property development business or
profit-making undertaking.
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✓

Where the landowner is exposed to potential losses from the
development sales, this may indicate a property development
business or profit-making undertaking.

✓

Where the arrangement provides that the landowner will mortgage
the property to secure the payment of development costs, this may
indicate a property development business or profit-making
undertaking; and

✓

Landowners who take out insurance policies to manage risk, or
update their current policies, sometimes make representations to
their insurers that they are now a developer.

The value of the development or other preparatory costs relative to the
value of the land
The greater the costs incurred by the landowner in respect of the development
(relative to the value of the land), the more likely the development amounts to
the carrying on of a business or a profit-making undertaking:
✓

Where development expenditures, such as subdivision costs,
marketing fees and administrative costs are significant relative to the
value of the undeveloped land, this may indicate that a business is
being carried on; and

✓

If the development expenditures are low relative to the value of the
undeveloped land, profits from the sales of the property are more
likely to be proceeds from a ‘mere realisation’.
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Property Development Agreements
Landowners and property developers will commonly enter into a property
development agreement (“PDA”). A PDA will specify the arrangements
between parties for the intended development. It may include details for
control, fees, distribution of proceeds and other factors.
The Commissioner forms a view both from the legal documents and the
actions of the parties, particularly where the parties are related.
Profit sharing clauses
The ATO will carefully consider any profit-sharing clause in a PDA to
determine if the landowner is operating a business. The ATO states that a key
focus is on what the “profit sharing” arrangement indicates is the exposure of
the respective parties to the risks and rewards associated with the
development.
The greater the extent to which the PDA results in the landowner sharing in
the risks and rewards of making improvements to the land with the developer,
the stronger the inference that the land is no longer held on capital account.
One of the purposes of entering into a PDA can be to preserve the land to be
developed on capital account throughout the period of development. However,
substantial and prolonged development activities and the intended sharing of
profits (or losses) from the sale of developed land does not support the sale of
the land being on capital account.
If the PDA attempts to show that the landowner retains legal ownership of the
land whilst the developer is merely a service provider, and this is not in line
with the facts, the ATO will consider all surrounding facts and circumstances
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to establish the substance of the agreement and determine the risk, return,
and the business model of all parties to determine the correct tax treatment.
Timing
The ATO notes that, whilst entering into a PDA may be an important step
indicating that the landowner has commenced a business of property
development or a profit-making undertaking or scheme, the ATO will look to all
the landowner’s circumstances to determine when the development
commenced.
The Commissioner considers the business of property development
commences as soon as the intention to take steps for that purpose in relation
to the entire land was formed and activities directed to that end were
commenced (per Whitfords Beach case).
This will typically begin when the taxpayer commits to the project by engaging
the relevant parties to undertake the planning/design work.
Partnership, agency, joint venture
The ATO will look to determine if an arrangement constitutes a general law
partnership, a tax law partnership, joint venture or other contractual
relationship.
The ATO will also consider whether the parties are joint ventures or whether
they are merely acting in concert with each other for mutual short-term
advantage. This will be determined from the terms of the PDA, the substance
of the arrangement and the actions of the parties.
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The ATO will also look to determine if an agency or joint venture relationship
exists between the developer entity and the landowner entity. Under an
agency relationship, the ATO will consider the landowner to most likely be in
the business of property development or undertaking a profit-making venture,
with the developer acting as an agent who completes the work on the
landowner’s behalf.
The ATO may consider a developer who undertakes the work to obtain
planning permits on the land to be an agent of the landowner. Only the
landowner can apply for a planning permit on their land, so any activity
undertaken by a developer in this regard can only be legally done as agent of
the landowner. Consequently, evidence of when the developer engages in the
planning/design work will be evidence of when the developer as an agent of
the landowner has commenced the property development activity.
However, the ATO notes that, where a landowner applies for rezoning and/or
development approval to increase the value of its land, this does not in
isolation mean that a subsequent sale of the land is not a mere realisation.
The ATO will also look to determine whether a separate trust has been
created over the land on the basis that the land may be vested for the benefit
of more than one party (being the developer and the landowner). Where the
PDA ensures that the landowner retains legal title of the land, but the
proceeds from the sale of that land (not just a predetermined amount for the
landowner) are shared between the landowner and developer, the
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Commissioner will take this into account in making a determination of whether
the landowner is in the business of property development, or a partner in a
partnership with the developer (either a general law partnership or a tax law
partnership.
Want to sell your property? Look to our next chapter for more information…
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CHAPTER 12
Property Sales – Before you Sell

In this chapter, we will examine:
•
•
•
•
•

The contract for sale
Selling Strata Title Property
Contractual Compliance
Cooling off Periods
Agent fees
______________________________________________________

The Contract for Sale
The first thing you need to do if you are selling your house or apartment is to
prepare a contract for sale. Putting your house on the market without having a
proper contract is an offence and could lead to you being fined.
Further, legislation says that all sellers must include certain information in the
contract for sale and must also make certain promises (known legally as
‘warranties’) about the property they are selling. These obligations are known as
the Vendor Disclosure Requirements.
The most common documents you may need to include with the contract are:
•
•
•
•
•
•
•

a zoning certificate. Often known as a ‘section 149 certificate’ this is
issued by local council and shows planning controls and other things
which may affect the property, such as any proposed road widening
a drainage diagram. This shows the location of any sewer lines
a copy of the certificate of title confirming that you own the property
copies of any documents creating easements, rights of way, restrictions
or covenants. You should also talk to your solicitor about whether you
should include:
an identification survey
a building certificate, and
a home owners warranty insurance certificate.
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Selling Strata Title Property
Most apartments in NSW for example, are strata title. If you are selling a strata
title property, you will also need to include:
•
•
•

a copy of the property certificate for the lot and common property
a copy of the strata plan showing the lot
a copy of any change of by-law affecting the use of common property

Contractual Compliance
What warranties are you deemed to have made about the property?
Unless the contract for sale includes specific information that says otherwise, by
putting your property on the market you are deemed to have made several
promises about it. These include:
•
•
•

that the land isn’t subject to any ‘adverse affectation’ (essentially
government proposals that might affect the land)
that there’s no sewer on the land that isn’t shown in the drainage
diagram
that the zoning certificate gives an accurate picture of the zoning of the
land at the date of the contract.

What happens if the contract does not comply?
If you do not comply with these Vendor Disclosure Requirements and there
turns out to be a problem with the property, the buyer may be able to cancel the
contract for sale, in which case you’ll also have to return their deposit. This could
be very serious if you have already bought a new home.
Standard or tailored terms?
Many of the terms in any contract for sale will be ‘standard’, which means that
they have been in use for a long time and are generally considered to be fair to
both the seller and the buyer. You do not necessarily have to include all these
standard terms in your contract, especially if they do not reflect your needs or
the property you are selling. Your solicitor should make sure that the contract for
sale does not only meet the legal requirements, but that it is also in your best
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interests. That said, it is likely any buyer will want to negotiate some of the terms
on which they are buying. For instance, if they are also selling a home, they may
want a longer or shorter settlement period than normal. Alternatively, they may
want to make sure certain items, such as the blinds, are included as ‘fixtures’.
Your solicitor will continue to negotiate with the buyer’s solicitor to make sure
that you still sell on your terms. This will include working out a time to ‘settle’ the
sale, which is when you will be paid the balance owing.
Cooling Off Periods
A cooling off period gives a buyer the chance to consider whether they really
want to enter the contract once the emotion of making an offer has subsided (it
also gives them the chance to carry out any building and pest inspections before
the contract is final). Potential buyers will usually only forfeit 0.25% of the
purchase price if they pull out during the cooling off period. In some
circumstances, you can ask the buyer to waive the cooling off period, especially
if they have a solicitor acting for them and have done their searches and
inspections.
Agent’s Fees
One cost you should factor into the sale is the agent’s commission. It is usually a
good idea to shop around and compare commission rates of various agents as
well as the services being provided. Agents are required by law to give you a
written guide to their fees, commissions, and expenses before you sign an
agreement with them. You should have your legal team, such as our team at
Quinns, review the agent’s agreement before you sign it.
We now move onto our final chapter on non-residents and property.
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CHAPTER 13
Non-Residents and Property

In this chapter, we will examine:
• Non-residents to Australia and property
• Taxes on Property for non-residents
_____________________________________________________________
Purchasing Property as a Non-Resident in Australia
Non-residents, that is, foreigners to Australia, can purchase property in Australia,
however, there are restrictions imposed to consider. You must get approval from
the Foreign Investment Review Board (FIRB) before you can buy. Notably, nonresidents cannot generally purchase established dwellings/properties but can,
however, subject to conditions, purchase vacant land for residential building.
Non-residents can also purchase new properties with no conditions.
Temporary Residents are also subject to certain conditions as imposed by FIRB.
Temporary residents cannot buy established properties as investments, can only
purchase one established property which must also be their primary place of
residence and are allowed to buy an established home for redevelopment subject
to some conditions. For new dwellings or new homes, if FIRB approves each
purchase, temporary residents can purchase as many new homes as they desire.
This is of course, provided that the home has never been sold as a property
before or has been built to replace one.
Taxes on Property for Non-Residents
There are different tax treatments for property depending on your residency
status.
To understand your tax situation, you first need to work out if you are an
Australian or foreign resident for tax purposes. The Australian Taxation Office
(ATO) uses different standards to the Department of Immigration and Border
Protection to determine your residency for tax purposes.
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Capital Gains Tax (CGT)
General 50 % CGT discount
Up to 8 May 2012, the CGT discount of 50% was available to foreign residents
individuals who were subject to CGT on taxable Australian property.
For assets acquired after 8 May 2012, the discount is generally not available to
foreign and temporary resident individuals.
The discount is apportioned where a CGT event happens after 8 May 2012 and:
•

you acquired the asset before that date, or

•

you had a period of Australian residency after that date.

Main residence CGT exemption
From 9 May 2017 the Government removed the entitlement to the CGT main
residence exemption for foreign residents that have dwellings that qualify as their
main residence. Therefore, any such capital gain or loss arising upon disposal of
a foreign resident’s main residence will need to be recognised.
However, existing properties held prior to this date will still be eligible for the main
residence exemption until 30 June 2019.
Interestingly, the partial main residence exemption also no longer applies if, at
the time a CGT events occurs the individual that owns it is a foreign resident.
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Capital Gains withholding
Foreign resident capital gains withholding (FRCGW) applies to vendors disposing
of certain taxable property under contracts entered into from 1 July 2016.
The FRCGW tax rate is 12.5%.
It also now applies to real property disposals where the contract price is
$750,000 or more.
For contracts that are entered into from 1 July 2016 and before 1 July 2017, even
if they are not due to settle until after 1 July 2017, the FRCGW withholding tax
rate is 10% and applies to real property disposals where the contract price is $2
million and above.
NSW Land Tax and Stamp Duty Surcharge
Stamp Duty
The 2016 NSW Budget introduced a surcharge purchaser duty (stamp duty) on
the purchase of residential real estate by foreign persons. The surcharge is in
addition to the stamp duty payable on the purchase of residential property. As a
result of the 2017 Budget, the stamp duty surcharge has been increased from 4%
to 8% for agreements that were entered into on or after 1 July 2017.
Further, a foreign person is no longer entitled to the 12-month deferral for the
payment of stamp duty for off-the-plan purchases of residential property.
Land Tax
A foreign person who owns residential land in NSW must pay a surcharge of
0.75% for the 2017 land tax year and of 2% from the 2018 land tax year onwards.
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The surcharge is in addition to any land tax a foreign person may already pay.
The surcharge may be payable even if a person does not pay land tax.
The surcharge is assessed in relation to each parcel of land and is proportional to
ownership. There are no joint assessments and secondary deductions do not
apply. There is no tax-free threshold applicable to the surcharge.
Annual Charge on Foreign Owners of Underutilised Residential Property
The foreign owners of residential property where the property is not occupied or
genuinely available on the rental market for at least 183 days each vacancy year
will be subject to an annual levy starting at $5,500.
If your tax residency status is unclear it is prudent that you seek legal advice to
ensure that you remain tax compliant in Australia and minimise your exposure to
any potential penalties and interest. This applies regardless of whether you are
an Australian citizen working overseas or a foreign citizen working in Australia.
Your circumstances may also enable you to access concessions under various
double taxation treaties.
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Conclusion
_____________________________________________________________
We have, through this book, provided a detailed overview of the processes of
property law, purchases and sales of property, the tax implications and the
costs involved.
However, if you feel this book should include any further information, please
do not hesitate to contact us via email at info@quinns.com.au. We value the
feedback of our readers and clients, and appreciate any comments to make
this resource more helpful.
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Glossary of Terms
TERM
Real Property
Ownership
Possession
Joint Tenancy
Tenancy

MEANING
Land or attachments to the land that
is owned by someone.
The act, state or right of owning
property.
The state of controlling or having
something.
The holding of an estate or property
jointly by two or more parties, the
share of each passing to the other or
others on death.
Possession of land or property as a
tenant.
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Also by Michael Quinn of The Quinn Group
Everything You Need to Know about
Employment and Contracting in Australia
Michael Quinn & Isabelle Williams
The Quinn Group delivers relevant information for
employers, principals, employees and contractors
to better understand their rights and responsibilities
under the Fair Work legislation, helping you to:
•

Identify workers as employees or
contractors

•

Know your working entitlements and
obligations

Please contact us for a copy via
info@quinns.com.au

•

Learn how to hire or terminate a worker

•

Be aware of common misconceptions

•

Effectively manage disputes and issues in
the workplace

The Definitive Guide to Wills and Estates in New South Wales
Michael Quinn & Patrick Lopes
In this informative book, The Quinn Group walks you
through the process, step by step, from creating your
Will to the family provision claims that may affect your
estate, helping you to:
•

Understand how to draft and validly execute
your Will

•

Appoint an Enduring Guardian or Attorney

•

Update and protect your Will

•

Consider tax-effective estate planning

•

Know what to do when someone dies

•

Protect the assets of an estate
Please contact us for a copy via
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