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Introduction
_________________________________________________________
Payroll tax has been described by many business owners as the ‘most
iniquitous tax in Australia’.
State governments charge entities to employ people and to use subcontractors
and only the smallest of businesses obtain relief.
Furthermore, understanding payroll tax can be a confusing and complicated
task. There are rules and then exceptions, liabilities and then exemptions. How
can we possibly navigate this vastly difficult labyrinth and come out on the right
side of the law? That is what this book is for. This book aims to act as a guide to
help you through the maze that is payroll tax.
We examine the laws and rules of payroll tax for each of the respective states of
Australia.
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CHAPTER 1
What is Payroll Tax? A General Overview
_____________________________________________________________
Payroll tax is a state tax. It is assessed on the wages paid or payable to employees by
an employer (or group of employers) whose total Australian taxable wages exceed the
threshold amount.
Each state and territory has its own payroll tax legislation, with different rates and
thresholds.
Efforts to align all states and territories have resulted in payroll tax harmonisation.
Harmonisation of Payroll Tax in Australia
In 2007, NSW, VIC, ACT, SA, NT and TAS enacted legislation to harmonise
their respective payroll legislation and take an important step to create
consistency. QLD closely followed this movement by introducing provisions to
align the key wage types to match the other six states, and on 1 July 2012, WA
completed the complete harmonisation of payroll tax laws.
Through harmonisation, all Australia states and territories were able to align
timing of lodgement of returns, the range of fringe benefits, and the following t o
be liable or exempt from payroll tax:
•

•
•
•
•

Allowances:
o Motor vehicle
o Accommodation
Work performed outside a jurisdiction
Shares acquisition schemes for employees
Superannuation contributions made by employers
Grouping of businesses

Harmonisation allowed rulings from different states and territories to be
consistent, with close liaising and the sharing of information between revenue
offices made possible.
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Liability for Payroll Tax
If you are an employer who pays wages in NSW, you must register for payroll tax if
your total Australian wages exceed the relevant monthly threshold.
If you pay wages in another Australian state or territory, the threshold is calculated as
a proportion equal to the ratio of NSW wages to total Australian wages. For example,
if 80 per cent of your total wages are paid in NSW, you are entitled to 80 per cent of
the threshold.
If you are a member of a group, the total Australian wages paid by all members of the
group determines whether you should register for payroll tax.
If your business is part of a group of businesses, only one threshold applies to the
whole group.
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CHAPTER TWO
What Payments are treated as Taxable Wages?
__________________________________________________________________
Wages and other payments to employees engaged on a permanent, temporary or
casual basis are subject to payroll tax.
Payments made to certain contractors may also be deemed wages. We will now
discuss a breakdown of different wage types.
Allowances
Allowances paid to employees are liable for payroll tax.
You may be able to claim an exemption up to a certain amount on:
•
•
•
•

motor vehicle allowances
accommodation allowances
living away from home allowances
direct reimbursements against a receipt.

Motor vehicle allowance
A motor vehicle allowance is paid or payable to an employee to compensate them for
any business use of their own private vehicle.
The allowance can be paid on a per kilometre basis, as a flat or fixed amount, or a
combination of both.
Allowance paid on a per kilometre basis
Car expense payments paid per kilometre aren't subject to payroll tax.
Allowance paid as a flat or fixed amount
Generally, if the allowance is paid at a flat rate, the full amount is liable for payroll tax.
However, if you can produce records to verify the number of business kilometres
travelled, an exempt component can be calculated and deducted. If you have not kept
records, the total allowance is liable.
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You must record business kilometres using either the continuous recording method or
averaging method:
1. Continuous recording – you must record the:
•
•
•

odometer readings at the start and end of each journey
purpose of the journey
total number of business kilometres travelled during the financial
year

2. Averaging method – you must calculate the vehicle's business use over a
continuous period of at least 12 weeks. During the 12-week period, you must
record the:
•
•
•
•

odometer readings at the start and end of each business journey
purpose of each business journey
distance of all business journeys travelled during the period
total distance travelled by the vehicle during the averaging period.

Example – averaging method
South Sydney Pty Ltd uses the averaging method to calculate Rabbitoh’s exempt
kilometres for October 2019. Rabbitoh’s log book from 1 July 2020 to 23 September
2020 shows that he travelled 50,000km. The business portion was 3,000km. In
October, Rabbitoh travels 20,000km in total and receives an allowance of $2,000.
•
•
•
•

Rabbitoh's percentage of business use is 3,000km / 5,000km = 60%
Exempt kilometres for October is 2,000km × 60% = 1,200km
Using the exempt rate of $0.68, South Sydney Pty Ltd could receive an
exemption on an allowance of $0.68 × 12,000km = $816
Therefore, South Sydney Pty Ltd only needs to include as taxable wages
$2,000 – $816 = $1,184.

Allowance paid as a fixed amount plus a rate per kilometre
If payment is a combination of a fixed amount plus a kilometre rate, the amount of the
allowance that exceeds the exempt component is taxable.
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Allowance during the year
Total business kilometres 2020/21

10,000 km

Fixed amount

$8,000

Rate per kilometre at 30 cents

$3,000

Total allowance paid

$11,000

Less exempt fringe benefit

$3,000

Sub total

$8,000

Exempt component (Total number of business kilometres during
the financial year x the exempt rate - ie 10,000 x 0.68)

$6,800

Taxable portion of allowance (sub total - exempt component)

$1,200

Overnight accommodation allowance
An overnight accommodation allowance is paid to cover the costs of temporary
accommodation if an employee has to stay away from home as a consequence of
employment.
Temporary accommodation, in this case, means accommodation for a continuous
period of:
•
•

no more than 21 days
more than 21 days where the employee continues to maintain a domestic
dwelling to accommodate the employee and/or their family.
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Overnight accommodation allowance is only subject to payroll tax if it exceeds the
exempt rate.
Period

Allowance per night

01/07/2020 to 30/06/2021

$283.45

01/07/2019 to 30/06/2020

$280.75

01/07/2018 to 30/06/2019

$278.05

01/07/2017 to 30/06/2018

$266.70

01/07/2016 to 30/06/2017

$257.95

01/07/2015 to 30/06/2016

$255.45

Living away from home allowance
Living away from home allowances (LAFHA) are fringe benefits. The value if LAFHA
for payroll tax purposes is the value determined in line with the Fringe Benefit Tax
Assessment Act.
If the allowance does not qualify as a LAFHA under the FBT Act, it will be treated the
same as an overnight accommodation allowance.
Apprentice and Trainee Wages
All wages (including superannuation, allowances and fringe benefits) paid to
apprentices and trainees are liable for payroll tax.
However, you can claim a payroll tax rebate on wages paid to approved apprentices
and only new entrant trainees.
The rebate can only be claimed on wages paid to apprentices/trainees that are
approved by Training Services NSW under the Apprenticeship and Traineeship Act
2001. Different eligibility rules apply to apprentices and trainees.
Trainee wages
The eligibility for the rebate on wages paid to trainees is dependent on Training
Services NSW’s classification of the ‘training type’. If the training is classified as a:
•
•

‘new entrant traineeship’, you're entitled to claim the rebate on total wages
paid to the trainee for the period they undertake that traineeship
‘existing worker traineeship’, you can't claim a rebate on wages paid to
the trainee.
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A payroll tax authority relies on the apprentice and trainee register maintained by
Training Services NSW. If you disagree with how your trainee is classified, you’ll need
to contact Training Services NSW with your concerns.
Apprentice wages
You can claim the rebate on all wages paid to Training Services NSW approved
apprentices for the period of their apprenticeship. No additional eligibility rules apply.
Claiming the rebate
To receive the correct rebate, it’s important that you include your apprentice/trainee
wages in the relevant field of the monthly calculator and/or annual reconciliation, while
excluding the amount from other NSW wages.
Example - calculating the rebate manually
With apprentice and Without apprentice and
trainee wages
trainee wages
NSW wages

$160,000

$160,000

$80,000

nil

$240,000

$160,000

Less threshold

$76,712

$76,712

Taxable wages

$163,288

$83,288

Tax liability/payable

$8,899.19

$4,539.19

Apprentice and trainee wages
Total NSW wages

Rebate value = ($8, 899.19 - $4, 539.19) = $4,360.00
If your company has interstate wages or other group members, changes to your
threshold entitlement will affect the rebate you receive.
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Interstate wages
Not all jurisdictions treat apprentices and trainees the same. If an interstate jurisdiction
allows a rebate in respect of apprentice and trainee wages, it doesn't reduce an
employer's taxable wages in that jurisdiction. If apprentice and trainee wages are
treated as exempt wages, they are excluded from the taxable wages declared in that
jurisdiction.

Example - exempt wages
The employer pays interstate wages of $1 million, of which $150,000 is paid to
apprentices and trainees in a jurisdiction where the wages are treated as exempt
wages. In this case, interstate wages total $850,000.

Example - rebate scheme
The employer pays interstate wages of $1 million, of which $150,000 is paid to
apprentices and trainees in a jurisdiction where a rebate scheme applies. In this case,
interstate wages total $1 million.

Group Training Organisations
A Group Training Organisation (GTO) recruits potential and/or existing apprentices
and trainees under a training contract, and places them with a ‘host’ employer.
The GTO is responsible for paying any wages, allowances, superannuation, workers
compensation, sick/holiday pay and other employment benefits. As such, the GTO is
the employer under the Payroll Tax Act 2007 and they must declare the wages paid in
their annual returns. Only they can claim the rebate relating to apprentices/ trainees.
‘Host’ employers aren't entitled to claim the rebate as the traineeship/apprenticeship
isn't registered with them and they’re not considered the worker's employer.
A payroll tax exemption is available to certain GTOs.
Training Services NSW approved non-profit GTOs are exempt from payroll tax under
the Payroll Tax Act 2007. Wages paid or payable to any employee who is employed
by a Training Services NSW approved non-profit GTO are exempt wages.
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Exempt wages include wages paid to:
•
•

all apprentice and trainees employed by the GTO
other staff engaged by the GTO (such as admin staff and directors).

Bonuses and Commissions
Bonuses and commissions paid or payable to an employee are defined as wages, and
are therefore liable for payroll tax. These payments are either included in the
employee’s gross wages or shown separately on the employee’s PAYG withholding
statement.
A bonus or commission is said to be paid when it's credited or given to the employee
within any month. It's payable when the employee is entitled to the payment within any
month.
If the bonus or commission is recorded as an expense and hasn't been paid to the
employee, you can declare these wages when they're paid. These amounts should be
paid within 12 months of the date they were incurred. If not, you can include these
amounts as liable for payroll tax.
For example, if you record the bonus or commission as an expense in April but they
weren't paid until the following month in May, you can declare it as liable for payroll tax
when you lodge your May payroll tax return.
Bonuses
If you pay a bonus that doesn't relate to any particular month, but is a bonus accrued
over several months, the payment will be considered to be services performed in the
month it’s paid. For example, if you make a bonus payment in June, it will be
considered to be for services performed in June.
Commissions
Commissions include all payments based on sales and are liable for payroll tax, even
if they’re the only payments received by an employee.
Director’s Fees and Other Payments
If you pay wages to a director, including non-working directors, for services performed,
you must include these items in your returns.
A director's wages include:
•
•
•
•

director's fees
consultancy fees
wages
superannuation contributions
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•
•
•

shares or options
employment termination payments
any other form of value.

Payments to a director are liable for payroll tax, even if they are paid:
•
•
•

to someone other than the director
by someone other than the company
by someone other than the company, to someone other than the director.

Employment Agencies
An employment agency arrangement exists if an employment agent obtains a worker
to provide services to a client for a fee. Under this arrangement, the worker doesn't
become an employee of the client.
The worker can provide these services individually, or through a corporation or trust.
An employment agency arrangement involves:
•
•

the worker contracting with the employment agent
the employment agent contracting with the client.

An employment agency arrangement isn't considered a ‘relevant contract’, meaning
that contractor exemptions don't apply.
Payroll tax on employment agents
•

Taxable wages

An employment agent is considered the employer of the worker providing services to
the employment agent's client under an employment agency arrangement. The worker
is deemed to be the employee of the employment agent.
Amounts the agent pays to the worker, including wages, fringe benefits and
superannuation, are taken to be wages. The employment agent as an employer is
liable for payroll tax on all amounts paid to the worker.
Example - Where the worker is an individual
A client pays $12,000 to an employment agency and the employment agency pays
$10,000 to the worker. The liable employer is the employment agency and the
$10,000 is a liable wage.
Example- Where the worker is a company
A business pays $1 million to an employment agency for the services of John
Rabbitoh through Rabbitoh Pty Ltd. The agency pays $800,000 to Rabbitoh Pty Ltd.
The liable wages are the $800,000 paid by the agency to Rabbitoh Pty Ltd
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Non-taxable wages
The following aren't taxable wages:
•
•
•
•

GST component of a payment.
Fees the client pays to an employment agency.
One-off fees paid by the client to a recruitment agency for placing a person
with the client. Under this arrangement, the client is responsible for any payroll
tax liability.
Where the client of the employment agency signs an approved declaration
stating they're an employer paying exempt wages, such as a public hospital or
charitable body.

Case Summary – Employment agent
Banfirn Pty Ltd v Chief Commissioner of State Revenue [2019] NSWSC 1058
Background
Banfirn carried on business providing “formwork” on construction projects via contracts
with head contractors. Banfirn entered into:
(i) Labour Hire and Sub-Contract Agreements and
(ii) Management Labour Agreements with both Linsari and Kalnosa.
The Chief Commissioner identified the Banfirn Pty Ltd’s contracts with Linsari Pty Ltd
and Kalnosa Pty Ltd as “employment agency contracts” which attracted payroll tax
pursuant to s. 37 of the Payroll Tax Act 2007 (“Payroll Tax Act 2007”), i.e. Linsari and
Kalnosa were deemed “employment agents” who provided the services of third parties
to their “client” Banfirn. Payments made by Linsari and Kalnosa to third party service
providers were deemed wages which attracted payroll tax.
Banfirn challenged the assessment on the ground that neither Linsari nor Kalnosa
were liable to pay payroll tax under s. 37 of the PTA because the contracts were not
employment agency contracts; hence there is no liability to attach to Banfirn via the
joint and several liability provision in s. 81(1) of the PTA.
The statutory framework
Division 8 of Part 3 of the PTA imposes payroll tax on “employment agents” who
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provide the services of third parties to their “clients”: [22]
Section 37(1), within Part 3 of the PTA, defines “employment contract” for the
purposes of the Act as meaning:
“a contract, whether formal or informal and whether express or implied, under which a
person (an employment agent) procures the services of another person (a service
provider) for a client of the employment agent”.
Plaintiff’s submissions
The plaintiff submitted that each agreement between Banfirn and Linsari and Kalnosa
concerned the provision and delivery of a “specific good” – i.e. formwork - and the
provision of labour was “ancillary”, thereby taking the contracts outside of s. 37(1) of
the PTA.
Decision
The Court held that each contract with Linsari and Kalnosa was an “employment
agency contract” because:
1. Each contract provided for Linsari and Kalnosa to supply labour to work in the
business of Banfirn
2. Linsari and Kalnosa procured, in the sense of caused, the supply of labour
and staff for Banfirn to work at Banfirn’s work-sites and caused those
labourers to provide services “in and for the conduct of Banfirn’s business”
3. those labourers supplied by Linsari and Kalnosa carried out an essential
function of Banfirn’s business by completing the formwork Banfirn had
contracted with the various head contractors to supply
4. those labourers comprised Banfirn’s workforce for the conduct of Banfirn’s
business; the work was performed with regularity and continuity and was of a
kind done in the ordinary conduct of Banfirn’s business.
Orders
1. Summons dismissed.
2. Plaintiff to pay the costs of the defendant as agreed or assessed.
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Securecorp (NSW) Pty Ltd v Chief Commissioner of State Revenue [2019]
Background
Securecorp is a provider of security services under contractual arrangements with
entities that include Westfield Shopping Centre Management Co Pty Ltd (“Westfield”)
and Jones Lang LaSalle (NSW) Pty Ltd (“JLL”). The Chief Commissioner issued
Securecorp with payroll tax assessments on the amounts that it had paid to its
subcontractors under security subcontracts for FYE2012 to FYE2015.
Main issue
The main issue was whether Securecorp’s contracts with Westfield and JLL were
employment agency contracts under s. 37 of the Payroll Tax Act 2007 (NSW)
(“the Act”). At the hearing, Securecorp only challenged the assessments relating to
these contracts.
Securecorp’s submission
Securecorp submitted that on the proper construction of s. 37, where there is a chain
of contractual arrangements, it is only the “employment agent” closest in that chain to
the “end user” of the services that is liable for payroll tax. It was submitted that
Securecorp was not the closest “employment agent” to the end user in this case.
Further, Securecorp submitted that the expression “end user” should be construed as
being the entity which has the ultimate benefit of the workers’ services; that is, the
employment agent closest to the end user. In this case, Securecorp said that
Westfield and JLL should be construed as the employment agents closest to the “end
users”.
Securecorp said that, unless its construction is adopted, the outcome would extend
“far beyond the mischief to be addressed” by the legislation. Significant weight was
given to the second reading speech and State Revenue Legislation (Miscellaneous
Amendments) Bill 1998 (NSW). Securecorp submitted that the Act was only meant to
“secure the traditional tax base” and not broaden it (UNSW Global at [40]).
The alternative submission put by Securecorp was that it was not procuring the
services of the service providers in and for the conduct of the businesses of Westfield
and JLL in the sense that the providers did not help Westfield and JLL conduct their
businesses in the same way that their employees would.
Finally, if more than one employment agent could be liable for payroll tax in respect of
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the same services, Securecorp said that arbitrary consequences would result as the
Act does not provide a mechanism through which one agent in the chain can work out
if another agent has already paid payroll tax [58]. Regarding s. 41, Securecorp
submitted that this provision assumes that there may be more than one person who is
liable for payroll tax but it does not identify “the other person” as being another
employment agent for the purposes of an arrangement.
Chief Commissioner’s submission
The Chief Commissioner submitted that Securecorp had put its case on a narrow
basis, having addressed only one part of the definition of an employment agency
contract i.e. whether Securecorp provided services of its subcontractors “for a client”
(or clients) of Securecorp [65].
Further, the Chief Commissioner submitted that the most recent decisions on
employment agency contracts (UNSW Global, JP Property Services and HRC)
establish the following propositions:
1. The employment agency provisions were intended to apply to cases where
the employment agent provided individuals who would comprise, or would be
added to, the workforce of the client for the conduct of its business (UNSW
Global at [63]);
2. Individuals are considered to be working “in and for the conduct of the
business of the employment agent’s client” if they comprise, or are added to,
the workforce of the client for the conduct of its business and if the services
help the client to conduct its business in the same or similar way as it would
through an employee;
3. Individuals are considered to not be working “in and for the conduct of the
business of the employment agent’s clients” if they are services which,
although provided for the client’s benefit, are not provided by the service
provider working in the client’s business (JP Property Services at [72], cited
in HRC at [107]). The Chief Commissioner then suggested three indicia of
service providers working “in and for the conduct of a business”:
1. The work is done on-site;
2. The work is done “in the ordinary conduct of the client’s business” (UNSW
Global at [69]); and
3. The work would otherwise have been done by the client’s employees (UNSW
Global at [68]). The Chief Commissioner submitted that if the security staff
that Securecorp placed at its clients’ businesses worked “in and for the
conduct” of those particular businesses, then the rest of the definition in s.
37(1) would be satisfied. The Chief Commissioner disputed Securecorp’s
arguments for seven reasons, set out at [70] of the decision. In brief:
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1. The word “client” should be given its ordinary meaning and Securecorp’s
focus on “end users” does not fit in with this approach;
2. Securecorp’s definition of the term “end user” is divorced from the text of s.
37;
3. Second reading speeches are rarely of assistance in elucidating the meaning
of particular words; there is no basis for defining the word “client” in s. 37 to
mean “end user”;
4. There could be numerous entities that receive the ultimate benefit of
Securecorp’s services;
5. Securecorp’s arguments are inconsistent with HRC and JP Property Services;
6. It is doubtful that the shopping centre property managers are employment
agents because they (and not the owners of the shopping centres) are the
operational entities whose role is leasing, managing, operating, promoting,
maintaining and administering the shopping centres; and
7. A person can work in more than one business at the same time; there may be
more than one client and more than one employment agent within a “chain”.
Finally, the Chief Commissioner submitted that the intent of s. 41 is to ensure that
double taxation is not imposed on the same set of wages and that if the employment
agent closest to the end user were the only agent liable for payroll tax then the words
in s. 41 would have no work to do. It was noted that a similar argument had been put
and rejected in Knight Watch.
Decision
Justice Payne concluded that Securecorp’s arguments should not succeed. He found
that the relevant contractual arrangements were employment agency contracts for the
purposes of payroll tax liability under s. 37 of the Act.
The end user concept
Justice Payne found that Securecorp’s proposed construction of the words in s. 37
“the services of another person (a service provider) for a client” as intending to identify
an “end user” was incorrect. His Honour found that this construction placed a
limitation upon the operation of the section, inconsistent with its language and
statutory purpose. The Minister’s use of the term “end user” in the relevant second
reading speech was intended to emphasise that liability for payroll tax would change
from the client who obtained the services to the agent who procured the workers for
the client (referred to as the “end user”). His Honour stated that care should be taken
not to use extrinsic material to read into legislation words that one thinks the
legislature may have intended.
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The business of the client
Justice Payne noted that the test adopted by White J in UNSW Global, that the
relevant services be procured by the taxpayer “in and for the conduct of the business
of the employment agent’s client”, is correct. However, the Court rejected
Securecorp’s argument that the test required a search for the “business” of a client in
the sense of the ultimate end user of the services. His Honour held that the “client”
within s. 37 is the recipient of services – in this case, Westfield and JLL – even if those
entities were not the so-called “end users” of those services.
In any event, His Honour considered that Westfield and JLL were “end users” of
Securecorp’s security services as they were the operational entities that provided
security services to the shopping centres and office building owners in the course of
their businesses. Further, His Honour found that Securecorp had failed to prove that
the contractors were not working in the businesses conducted by Westfield and JLL.
Claims of double taxation, inconvenience and absurd results
His Honour held that s. 41 of the Act addresses any possible “arbitrary consequences”
identified by Securecorp, including the possibility of double taxation and absurdity [93].
Orders
1. Summons dismissed.
2. Plaintiff to pay the defendant’s costs.
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Chain of on-hire previously known as labour hire
A chain of on-hire arrangement is where two or more employment agents stand
between the worker and the client. In most cases, the employment agent closest to
the ultimate client will be regarded by a payroll tax authority as the employment agent
who is liable for payroll tax.

Example
A business seeking labour pays $120,000 to Agency A, which pays $110,000 to
Agency B which pays $100,000 to the worker. Agency A’s wages are over the
payroll tax threshold. Only Agency A is liable and the liable wages are the
$110,000 paid to Agency B.

An employment agency contract should not be confused with the recruitment agency
contract where recruitment agents provide placements of labour for their client who
becomes the employer, accepts the employer/employee relationship and is
responsible for any liability. The recruitment agents are not liable for payroll tax in this
instance.
In JP Property Pty Ltd v Chief Commissioner of State Revenue, the notion of
Employment Agency Contract was further made clear by Justice Kunc. Justice Kunc
concluded that a contract will meet the description of Employment Agency Contract
under the Payroll Tax Act if the services are procured for a client of the employment
agent in the sense that they are procured in and for the conduct of the business of the
employment agent’s client. In other words:
“are the individual’s services provided to help the client conduct its business in
the same way, or much the same way, as it would through an employee, or
are they services which, although provided for the client’s benefit, are not
provided by the service provider working in the client’s business?”

27

Case Summary – Chain of on-hire
Southern Cross Group Services Pty Ltd v Chief Commissioner of State Revenue
[2019] NSWSC 666
Background
The plaintiffs (Southern Cross Group Services Pty Ltd (First Plaintiff) and Southern
Cross Group NSW Pty Ltd (Second Plaintiff)) provided security services and
personnel to clients such as shopping centre managers, and acted as subcontractors
to other security companies.
The first plaintiff entered into arrangements with its clients, including shopping centre
managers, to provide security services. It used its own security staff, together with
additional staff supplied by third party subcontractors. From July 2012, the first
plaintiff contracted with the second plaintiff for the latter to supply additional staff,
which the second plaintiff did through subcontractors.
The Chief Commissioner issued payroll tax assessments to the plaintiffs in respect of
the financial years ended 30 June 2011 to 30 June 2014. In those assessments, the
plaintiffs were assessed for additional payroll tax pursuant to the employment agency
provisions contained in Division 8 of Pt 3 of the Payroll Tax Act 2007 (NSW) (“the
Act”).
The Plaintiffs sought a revocation of the assessments in question.
The statutory framework
Section 37 of the Act provides that:
(1) For the purposes of this Act, an employment agency contract is a contract,
whether formal or informal and whether express or implied, under which a person
(an employment agent) procures the services of another person (a service
provider) for a client of the employment agent.
(2) However, a contract is not an employment agency contract for the purposes of
this Act if it is, or results in the creation of, a contract of employment between the
service provider and the client.
(3) In this section:
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contract includes agreement, arrangement and undertaking.
Section 41 of the Act provides that:
Subject to section 42, if an employment agent under an employment agency contract:
(a) by arrangement procures the services of a service provider for a client of the
employment agent, and
(b) pays payroll tax in respect of an amount, benefit or payment that is, under
section 40, taken to be wages paid or payable by the employment agent in respect of
the provision of those services in connection with that contract,
no other person (including any other person engaged to procure the services of the
service provider for the employment agent’s client as part of the arrangement) is liable
to pay payroll tax in respect of wages paid or payable for the procurement or
performance of those services by the service provider for the client.
Issue
The key issue was whether, on the proper construction of the employment agency
contract provisions, where there is a chain of contractual arrangements leading up to
procurement of the services of “service providers” for a “client” (the “end user”), it is
only the “employment agent” closest in that chain to the “end user” on whom liability
for payroll tax arises.
Submissions
The plaintiffs submitted that on the proper construction of s. 37 of the Act, there can
be only one employment agent in the chain, and that employment agent must be the
closest entity to the “end users” of the services. They submitted that they were at least
one step removed from the “end user”, and so were not employment agents for the
purposes of assessing payroll tax.
The Chief Commissioner submitted that the legislation contemplates that there may be
multiple employment agents liable to pay payroll tax on payments for the same
services, and that the Chief Commissioner had a discretion to impose payroll tax on
any one of those employment agents.
In respect of the first plaintiff, the Chief Commissioner argued that factors, including
the guards working on site in client uniforms, and under the client’s direction, show
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that the security guards were working in and for the conduct of its client’s business.
In respect of the second plaintiff, the Chief Commissioner submitted that the contract
between the first and second plaintiffs was an employment agency contract as the
security guards procured by the second plaintiff were added to the workforce of its
client, the first plaintiff.
The Chief Commissioner further submitted that the plaintiff’s argument that the only
employment agent was the one closest to the “end user” client should be rejected as
there is no reference to it in the Act, it would introduce unnecessary complications and
ambiguity, and it introduces a false dichotomy in assuming that a worker can only
work in one business at a time.
Decision
The Court held that where there is a chain of contractual arrangements leading up to
the procurement of the services of another person or persons for an end user, there
may be more than one employment agent liable for payroll tax and it is not only the
employment agent closest in that chain to the end user who is liable. The Court
therefore confirmed the Chief Commissioner’s assessments.
The 'end user' concept
In reaching its conclusion, the Court found that the Act (in s. 41) contemplated that
there might be more than one person liable to pay payroll tax, as otherwise s. 41
would not have been necessary. The Court noted that the Chief Commissioner’s
administrative procedure and ruling (Ruling No. PTA 027 which provided that the
employment agent ‘closest to the ultimate client’ would be liable for relevant payroll
tax) do not have binding force.
Two further factors the Court considered in rejecting the plaintiffs’ “end user” argument
were the potential ambiguity in identifying an end user, and the lack of reference to the
phrase “end user” in the Act.
The ‘closest to end user’ argument
The Court rejected the plaintiff’s argument that only the employment agent closest to
the end user was liable for payroll tax and held that where there is a situation of
multiple employment agents, the Chief Commissioner has discretion as to where the
imposition of payroll tax should lie. The Court found that the Chief Commissioner
should have discretion as this would avoid the structuring of arrangements in order to
avoid payroll tax liability and protect tax revenue in circumstances where the entity
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“closest to the end user” was insolvent.
‘In and for the conduct of the client’s business’
The Court concluded that the plaintiffs’ respective contractual arrangements were
arrangements under which each plaintiff, as an employment agent, procured the
services of security staff for its client or clients, and that the services were provided in
and for the conduct of the respective client’s business.
In reaching this conclusion, the Court considered the fact that the first plaintiff’s
security staff worked on-site at the clients’ premises and wore the clients’ branded
uniforms. The Court was also satisfied that the security guards procured by the
second plaintiff were added to the workforce of the first plaintiff.
Orders
The Court ordered that the plaintiffs’ claim be dismissed with costs.
Payroll tax on employment agents with government clients
The Crown is a company for payroll tax purposes. As such, a government department
or other government body can be a client of an employment agent.
You must include all payments from a government department or body for services of
a worker in your taxable wages.
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Fringe Benefits
All taxable fringe benefits under the Fringe Benefits Tax Assessment Act 1986 are
liable for payroll tax. If the benefit is exempt or has a nil value, it’s not liable for payroll
tax.
Gross-up rates
The table below provides the relevant gross-up rate for the following financial years:
Period

Gross up rate

01/07/2020 to 30/06/2021

1.8868

01/07/2018 to 30/06/2019

1.8868

01/07/2017 to 30/06/2018

1.8868

01/07/2016 to 30/06/2017

1.8868

01/07/2015 to 30/06/2016

1.9608

Calculating your liable fringe benefits
The value used for payroll tax is the NSW portion of the total of type 1 and type 2
aggregate amounts, multiplied by the type 2 gross-up rate.
The fringe benefit tax (FBT) year is from April to March, but for payroll tax purposes
you can assume the rates apply from July to June.
Monthly calculation
You should declare the actual value of fringe benefits for each month.
If you have 15 months or more of fringe benefit payments, you can use the monthly
estimate method. Otherwise, you must provide actual fringe benefit amounts.
Monthly estimate method
For July to May, you must use 1/12 of the taxable value from your FBT return for the
year ending 31 March, immediately before the current financial year.
Annual calculation
The amount declared is the taxable value from your FBT return for the year ending 31
March, immediately before the annual reconciliation. For your annual calculation, add
the NSW portion of the total type 1 and type 2 aggregate amounts, multiplied by the
type 2 gross-up rate for the specific year.
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Monthly estimate method
A 2019 FBT return has:
•
•

type 1 aggregate amount $80,000
type 2 aggregate amount $150,000

The taxable value is ($80,000 + $150,000) × 1.8868 = $433,964. The monthly returns
for 2020-21 can be estimated as $433,964 / 12 = $36,164
FBT annual calculation
The 2021 FBT return has:
•
•

type 1 aggregate amount $90,000
type 2 aggregate amount $160,000

The taxable value that should be disclosed in the annual reconciliation for 2021 is
($90,000 + $160,000) × 1.8868 = $471,700.
Interstate fringe benefits
If you pay fringe benefits in NSW and interstate and are unable to accurately calculate
your NSW fringe benefits value, you can use a pro rata figure for your NSW FBT value,
based on the ratio of NSW wages to total Australian wages.
Monthly estimate method
The formula is total NSW wages (excluding fringe benefits) divided by total Australian
wages (excluding fringe benefits) multiplied by the taxable value from your FBT return
for the year ending 31 March immediately before the current financial year divided by
12.
Annual calculation
The formula is total NSW wages (excluding fringe benefits) divided by total Australian
wages (excluding fringe benefits) multiplied by the taxable value from your FBT return
for the year ending 31 March immediately before the annual reconciliation.
Interstate Wages
Interstate wages are any wages liable for payroll tax under the legislation of another
state or territory. If your business pays interstate wages, you can't claim the full payroll
tax threshold deduction in NSW. Your available threshold is reduced based on your
interstate wages.
Your available threshold in NSW is calculated as:
(Total NSW wages / Total Australian wages) x NSW payroll tax threshold
Make sure that all wage items, such as superannuation, contractors and allowances,
are included. If your business is grouped, you must include the wages of all group
members when calculating the threshold.
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Non-grouped employer paying interstate wages
South Sydney Pty Ltd isn't grouped and employs in NSW and Queensland.
NSW wages are $1 million a year. Queensland wages are $2 million a year.
The available NSW threshold in 2020-21 is:
($1,000,000 / $3,000,000) x $1,000,000 = $333,333.33

Grouped employer paying interstate wages
King Pty Ltd is grouped with Queen Pty Ltd and employs in NSW and Queensland.
NSW wages for King Pty Ltd are $1 million a year. Queensland wages for King Pty Ltd
are $2 million a year.
Queen Pty Ltd only employs in Queensland and has wages of $1 million a year.
The available NSW threshold in 2020-21 for the group is:
($1,000,000 / $4,000,000) x $1,000,000 = $250,000

Nexus Provisions
The nexus provisions determine which state or territory payroll tax is paid.
Where services are performed wholly in one state or territory
If services in a month are performed wholly in one state or territory, payroll tax is
payable in that location. If an employee has wholly provided services in a place other
than where they're usually located, the location where services are performed is taken
to be where payroll tax is liable.
An employee normally performs their duties in NSW. In May, they went to Queensland
for a temporary assignment and performed all their services in Queensland that
month. Wages paid to the employee in May are liable for payroll tax in Queensland.

34

Where services are performed in more than one state or territory, and/or partly
overseas
If services are performed in a month in more than one state or territory, or overseas,
the nexus provisions provide a four-tiered test to determine location of payroll tax
liability. The test must be applied in sequence.
Employee's principle place of residence (PPR)
Payroll tax is payable in the state or territory where the employee’s PPR is located in
that month.
If the employee has more than one PPR in that month, the employee’s PPR on the
last day of that month is the one taken to be the PPR.
In the instance were a corporation is deemed to be an employee, the corporation’s
PPR is taken to be the state or territory where:
•
•

its ABN address is located
where its principle place of business (PPB) is located (if it doesn't have an
ABN address or two ABN addresses).

If the corporate employee has more than one PPB in a month, the PPB is the address
on the last day of that month.
Employer’s ABN address or principle place of business (PPB)
If the employee doesn't have a PPR in an Australian state or territory during that
month, payroll tax is payable where the employer’s ABN address is located.
Payroll tax is payable in the state or territory where the employer’s PPB in Australia, if:
•
•

they don't have an ABN address
they have two or more ABN addresses in different states or territories.

If the employer has more than one PPB in a month, the PPB is the address on the last
day of that month.
Where wages are paid or payable
Payroll tax is payable in the state or territory where the wages are paid or payable, if:
•
•

the employee doesn't have a PPR in Australia
the employer doesn't have an ABN address or PPB in Australia.

When wages are paid or payable in a number of states and/or territories, payroll tax is
paid on the aggregate of the wages in the state or territory where the largest portion of
wages is paid.
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An employee doesn't have a PPR in Australia, and the employer doesn't have an
ABN address or PPB in Australia during October.
The employee performs services and is renumerated for this in:
•
•
•

NSW $200
Victoria $300
South Australia $1,000.

The tax is payable on the total amount of $1,500 in South Australia, since that is
where the largest portion of wages was paid.
Services performed mainly in NSW
Payroll tax is payable in NSW when services were mainly performed in NSW during
the month, if:
•
•
•

the employee doesn't have a PPR in Australia
the employer doesn't have an ABN address or PPB in Australia
wages are not paid in any Australian state of territory.

Services are mainly performed in NSW if the actual time worked in NSW is more than
50 per cent during the month.
Employment overseas
Employees working overseas for less than 6 continuous months
Wages are taxable in NSW when paid or payable to an employee who has performed
services wholly overseas for up to 6 months continuously.
If only part of the wages earned by the expatriate employee is paid in NSW and the
remaining part is paid overseas, the wages paid in NSW must be declared for payroll
tax.
If the wages earned by the expatriate is paid in more than one state or territory, payroll
tax is payable on the aggregate of the Australian wages in the state or territory where
the largest portion of wages is paid.
Employees working overseas for more than 6 months
Wages paid in NSW are exempt from payroll tax if the employee has performed
services wholly overseas for a continuous period of more than six months (inclusive of
the wages paid for the first six months of services).
The six-month period doesn't have to be within one financial year.
It won't be considered a break of continuity of service if they return to Australia:
•
•

for a holiday
to perform services exclusively related to the overseas assignment for a
period of less than one month.
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The period of continuous service overseas is ended if the employee returns to
Australia for any other circumstance. A new period of continuous services starts again
on the date the employee recommences performing services overseas.
Services performed offshore, not overseas
Wages paid in NSW for services performed outside of any state or territory are taxable
in NSW irrespective of the assignment duration.
If the wages are paid in more than one state or territory, payroll tax is payable on the
aggregate of wages, where the largest proportion is paid.
As the services are not performed overseas, the exemption for services provided
overseas for a continuous period of more than six months does not apply.
Wages paid in a foreign currency
When calculating the value of wages in foreign currency, a payroll tax authority will
accept an exchange rate conversion based on:
•
•

the Reserve Bank of Australia’s daily rate published on the day of
payment, or
the ATO’s yearly average for the financial year.

Salary Sacrifice
Salary sacrifice is also commonly referred to as a salary packaging, or total
remuneration packaging. It’s an arrangement between an employer and employee,
where the employee agrees to forego part of their future salary or wage in return for
some other form of non-cash benefits of equivalent cost to the employer.
Non-cash benefits provided can include:
•
•
•

fringe benefits (a motor vehicle, loan repayment, payment of school fees)
exempt benefits (work-related items, like a laptop, computer software,
briefcase)
pre-tax superannuation contributions.

An effective salary sacrifice arrangement must:
•
•
•

be entered into before the employee starts the work
be between the employee and employer
prevent the employee having access to the sacrificed salary.

Under an effective salary sacrifice arrangement:
•

the employee pays income tax on the reduced salary or wage
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•
•

salary sacrificed (pre-tax) superannuation contributions are classified as
employer contributions (not employee contributions)
the employer may be liable to pay fringe benefits tax (FBT) on the fringe
benefits provided.

The payroll tax treatment of an effective salary sacrifice arrangement is:
•
•
•

the reduced salary or wage on which the employee pays income tax is taxable
wages
the pre-tax superannuation contribution classified as the employer contribution
is taxable wages
the taxable value of the benefit under the Fringe Benefits Tax Assessment Act
1986, grossed-up by the type 2 factor as shown on the FBT return, is taxable
wages.

Examples of effective salary sacrifice arrangements and how payroll tax
applies:
Fringe benefits (motor vehicle)
An employee’s current salary is $80,000 per annum. The employee and employer
negotiate a salary sacrifice arrangement for a car under a novated lease arrangement.
As a result, the employee’s taxable salary is reduced to $68,000 per annum. The
taxable value grossed-up by the type 2 factor of the car for FBT purposes is $5,250.
Payroll tax is payable on the $68,000 salary and the FBT taxable value of $5,250.
Exempt benefits (laptop)
An employee’s current salary is $70,000 per annum. The employee and employer
negotiate a salary sacrifice arrangement for a $3,000 laptop for work purposes. As a
result, the employee’s salary is reduced to $67,000 per annum. As the laptop is
exempt from FBT, the payroll tax is payable only on the $67,000 salary.
Pre-tax superannuation contributions
An employee’s current salary is $60,000 per annum. The employee makes after-tax
(personal) superannuation contributions of $5,200 per annum. The employee and
employer negotiate to replace the after-tax superannuation with salary sacrifice (pretax) contributions. As a result, the employee’s salary is reduced to $54,800 and the
employer will make a pre-tax superannuation contribution of $5,200. Payroll tax is
payable on $60,000 ($54,800 salary plus the pre-tax superannuation contribution of
$5,200).
Shares and Options
Shares or options granted are considered wages if they are through an Employee
Share Scheme (ESS) interest under the Income Tax Assessment Act 1997 (ITAA).
The ITAA applies when an employee acquires a beneficial interest in the shares or
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options granted, including shares or options granted by the employer’s holding or
parent company.
Where shares or options are granted to an employee, you must declare the value as
wages for payroll tax purposes.
Relevant day
Taxable wages from the grant of a share or option are taken to be paid or payable on
the relevant day.
You can choose either the grant day or the vesting day as the relevant day.
Grant date

Vesting of shares

Vesting of options

The vesting date of shares
is the earliest of either:

The vesting day of options
is the earliest of either:

•

the
day
all
conditions applying
to the grant are
satisfied and the
employee has a
legal or beneficial
interest
in
the
shares that can't be
rescinded

•

the
day
the
employee
exercises the right
to have the share
that is the subject
of
the
option
transferred
to,
allotted
to,
or
vested in them

•

seven years after
the date the share
is granted

•

seven years after
the date the option
is granted

The grant date is when
the employee acquires a
legal or beneficial interest
in the share or option

The seven-year rule applies only when the grant date is after 2 July 2007. Even if
shares and options haven't been vested or exercised, they're considered vested seven
years from the grant date.
In some cases, the relevant day is automatically chosen.
Situation

When share or option should be
declared

The market value of the share or option
on grant date is nil

The share or option isn't liable for payroll
tax.

The value of the share or option wasn't
reported at grant date

Vesting date
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Taxable wages in NSW
Because payroll tax is levied in all states and territories, you must work out if the
wages are taxable in NSW. The nexus provisions indicate the Australian jurisdiction
where payroll tax should be paid.
Inbound and outbound expatriates
Inbound expatriates are foreign nationals working in Australia. They are sometimes
called inpats. Outbound expatriates are Australian nationals working overseas, and
are often called expats.
Shares or options aren't liable for payroll tax if, at grant date, the employee was
providing services overseas and there's no connection with Australia.
If an employee was in Australia at grant date and overseas at vesting date, and you
elect the vesting date as the relevant day, the nexus provisions determine your
liability for the taxable value.
A payroll tax authority don't accept pro rata calculations of the taxable value for payroll
tax.
Granting shares to employees overseas
An employee performing services overseas is granted shares. The employee is
transferred to NSW. The shares vest when the employee is performing services in
NSW.
At the time of the grant, there's no connection with Australia and, as a result, they're
not liable for payroll tax.
Granting shares to NSW-based employees
The employer is incorporated in NSW. Shares are granted when an employee is
performing services wholly in NSW. The employer elects the vesting date as the
relevant day. At vesting, the employee is performing services wholly in another
country.
The shares are liable for payroll tax in the country where the company is incorporated,
and if the employee performs services overseas for less than six months. If the
employee works overseas for more than six months, they're not liable.
Granting shares in an overseas parent company
Shares in an overseas parent company are granted to an employee of an Australian
subsidiary, who is performing services wholly in NSW. The employer elects the
vesting date as the relevant day. At vesting, the employee is performing services
wholly in another country.
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The shares aren't in a local company and, as a result, aren't paid or payable in an
Australian jurisdiction. The employee is also working in another country and, at vesting,
they're not liable.
A local company includes a company registered under the Corporations Act 2001.
Granting shares in overseas parent company to a NSW-based employee
Shares in an overseas parent company are granted to a person employed in an
Australian subsidiary, who is performing services wholly in NSW. The employer elects
the vesting date as the relevant day. At vesting, the person is performing services
wholly in NSW.
The shares are liable for payroll tax, as the employee is performing services wholly in
NSW when the shares vest.
Taxable value
The amount you declare for payroll tax is the difference between the value of the
share or option on the relevant day and any consideration the employee pays for the
share or option.
The value of the share or option is either the market value or the amount determined
in accordance with the Commonwealth income tax provisions in Division 83A of the
Income Tax Assessment Regulations 1997 (ITAR).
Taxable wages must be displayed in Australian dollars. If you need to convert the
taxable value to Australian currency, use either the Reserve Bank of Australia
exchange rate as at the relevant day or the Australian Taxation Office yearly average
exchange rate for the financial year in which the relevant date falls.
Refund or withdrawn shares and options
You may be eligible for a refund if a share or option granted to an employee is
exchanged for something that isn't a share or option, withdrawn or cancelled before
vesting date.
If you chose to declare the taxable value at the grant date and the share or option is
rescinded before the conditions are met, you can deduct the value of wages
previously declared in the financial year the share or option was rescinded.
Dividend equivalents
Dividend equivalents are payments set aside for shares that have been allotted to
employees but haven't vested when dividends are paid to shareholders.
These payments are considered liable wages for payroll tax.
Dividend equivalent payments made while an employee is providing services in NSW
are still liable for payroll tax, even if an employee is overseas at the grant date.
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View the nexus provisions to see whether dividend equivalent payments are liable
wages in NSW.
Tips and common errors
You can identify whether you've liable shares and options by:
•

having an Employee Share Scheme statement lodged with the Australian
Taxation Office

•

speaking with senior and chief financial officers of Australian and overseasrelated corporations to confirm ESS interests.

To help you meet your payroll tax obligations, keep records such as:
•

share plans, and note the key differences in each

•

tracking each share or option, until they've vested/exercised

•

noting the relevant day of each share or option

•

keeping clear workings when calculating the taxable value.

Superannuation
Employer superannuation contributions are considered wages and are liable for
payroll tax.
They include contributions paid or payable:
•

to a superannuation fund

•

as a superannuation guarantee charge

•

to any provident or retirement fund or scheme

•

as salary sacrifice arrangements

•

as lump sums paid on behalf of a class of employees

•

as any form of superannuation

•

to contractors under a relevant contract.

If an employee makes after-tax contributions into any superannuation fund, including
one administered by the employer, they aren't superannuation contributions made by
the employer and aren't liable for payroll tax.
Any penalty component of a superannuation guarantee charge isn't liable.
Defined-benefit funds
Employer contributions to a defined-benefit fund are determined through regular
actuarial valuations, which includes calculating the contribution required to meet the
cost of accruing future benefits for existing members of the fund.
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As with other superannuation contributions, payments made to a defined-benefit fund
are liable for payroll tax. Top-up payments to defined-benefit schemes for service post
1 July 1996 are a wage and liable for payroll tax.
Common errors
All contributions to superannuation made on behalf of an employee or director are
liable for payroll tax. Common errors involve not including:
•

superannuation payments made to employees

•

additional payments that exceed the superannuation guarantee

•

superannuation payments made outside the payroll system to directors of the
business

•

payments made to an employee’s superannuation fund under salary sacrifice
arrangements

•

payments made to a relevant contractor’s superannuation

•

top-up payments made to defined-benefit superannuation funds

•

directors’ superannuation.

Termination Payments
Employment termination payments (ETP) are liable for payroll tax. The liable amount
of an ETP is the amount you paid minus the income tax exempt component. Liable
termination payments include:
•

payments relating to unused annual leave, sick leave, long service leave, or a
bonus or leave loading

•

act of grace redundancy payments (golden handshakes) paid to employees
after termination

•

act of grace redundancy payments paid to directors and contractors

•

payments instead of superannuation

•

payments for notice period worked

•

payment instead of notice

•

income taxable component of approved redundancy or early retirement
scheme payments.
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Exempt payments
Exempt payments include:
•

genuine superannuation lump sum paid on retirement

•

compensation for loss of job or wrongful dismissal

•

income tax-exempt component of redundancy or early payments shown as
lump sum D on the PAYG payment summary

•

capital payment for restraint of trade – for example, a restriction on who the
terminated employee can work for.

An example of liable and exempt termination payments
A director is made redundant. He receives:
•

a $75,000 golden handshake

•

$25,000 annual leave and other leave entitlements

•

$10,000 in income tax exempt redundancy payments – shown as lump sum D
on the PAYG payment summary.

The $75,000 golden handshake and $25,000 in leave entitlements, totalling $100,000,
must be included as termination payments in the payroll tax return.

Third Party Payments
If an employee or director provides services to a business, all payments for that
service are liable for payroll tax, regardless of who makes or receives the payments.
Wages that your business pays to an employee or a director for services provided to
your business must be included in your returns, even if they’re paid:
•

to someone other than the employee or director

•

by someone other than the employer

•

by someone other than the employer to someone other than the employee or
director.
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Payments for services can include consultancy fees paid to or received by a third
party.
Example – Third party payments to an employee
A general manager receives:
•

$50,000 in salary

•

$10,000 in superannuation

•

$50,000 in administration fees, paid to the family trust

•

$50,000 in consultancy fees, paid to a family member.

The total amount of $160,000 in gross wages must be declared for payroll tax.
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CHAPTER 3
Which Payments are Excluded?
_____________________________________________________________
Some wages are exempt from payroll tax. These include:
•
•
•
•
•
•
•

additional wages paid to employees to meet the requirements of the
JobKeeper scheme
adoption and maternity leave
paid parental leave
contributions to redundancy benefit schemes
wages paid to employees absent from work to volunteer as firefighters or
respond to other emergencies
wages paid to a person while on military leave as a member of the Defence
Forces
bone fide redundancy or early retirement payments.

Maternity, paternity or adoption leave
If you pay wages to an employee on maternity, paternity or adoption leave, the wages
are exempt for 14 weeks full-time. The wages are also exempt if they’re paid for an
equivalent period of leave at a reduced rate of pay.
For example, if wages are paid for maternity leave for 28 weeks at half of the rate,
they would be exempt from payroll tax.
This exemption does not apply to wages that are paid as annual leave, long service
leave, sick leave or any fringe benefits.
You must have medical records or a statutory declaration to verify that the exemption
applies.
Commonwealth Government paid parental leave
Paid parental leave payments made under the Paid Parental Leave Act 2010 are not
liable for payroll tax. Even though these payments are paid by employers, a payroll tax
authority does not consider the payments to be for services provided by the employee.
Emergency service volunteers
This exemption applies to wages paid for a specific period to an employee who is:
•
•

taking part in bushfire fighting activities as a volunteer member of a Rural Fire
Service under the Rural Fires Act 1997
engaging in emergency operations as a volunteer member of an emergency
services organisation under the State Emergency and Rescue Management
Act 1989.

This exemption does not apply to wages that are paid as annual leave, long service
leave or sick leave.
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Defence personnel
Wages are exempt from payroll tax for a person who is performing duties as a
member of the Australian Defence Force or the armed forces of any part of the
Commonwealth.
Indigenous person under a Community Development Employment Project
Wages are exempt from payroll tax if they are paid to an Indigenous person employed
under a Community Development Employment Project funded by the Department of
Employment and Workplace Relations of the Commonwealth, or the Torres Strait
Regional Authority.
Exempt employers
If you’re a non-profit organisation that is either a religious institution, charitable
organisation or an organisation set up for public benefit, the wages you pay may be
exempt from payroll tax. These include:
•
•
•
•
•
•
•
•
•
•

•
•

religious institutions
public benevolent institutions
non-profit organisations whose sole or dominant purpose is charitable,
benevolent, philanthropic or patriotic
non-profit private schools and educational institutions that provide education
at or below the secondary level
the Governor of a State
the Commonwealth War Graves Commission
the Australian-American Fulbright Commission
Consular and non-diplomatic representatives
Trade Commissioners
health care service providers - for employees working exclusively in the kind
of work ordinarily performed by health care service providers. Health care
service providers are:
o a public hospital
o a non-profit hospital carried on by a society or association
o area health services
o ambulance services
council, county council or local government business (with exceptions)
non-profit group training organisations (these organisations must be approved
by the Department of Industry).

Non-exempt employers
The following organisations are not exempt from paying payroll tax on wages:
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•
•
•

an educational institution (a tertiary education provider)
an educational company (a company in which an educational institution has a
controlling interest)
an instrumentality of the state (entities that are an arm or agent of state
government bodies).

Applying for an exemption
To apply for an exemption from payroll tax, you must provide:
•
•
•
•
•

a completed application for exemption from payroll tax form
the organisation’s last audited annual report
details of the day to day activities and services provided by the organisation
details of other jurisdictions where wages are paid
any other relevant information in support of your application.

If you’re not registered on ACNC, you must also provide your organisation’s
constitution and/or memorandum and articles of association or proof of incorporation
under the Associations Incorporations Act, including the organisation’s rules. This
must show the organisation’s objectives and non-profit status. All documentation must
be signed, dated and should support the date you are requesting the exemption to
start from.
Change in circumstances
If your organisation has an approved payroll tax exemption and there is a change in
circumstances, in particular the organisation’s objects and/or non-profit status, you
must notify a payroll tax authority immediately.
These changes also include:
•
•
•
•

constitution
rules
memorandum/articles of association
organisation’s name.

What are Wages for Payroll Tax Purposes?
While the term wages or remuneration varies from State to State, it is generally
defined to mean any wages, salary, bonuses, commission, allowances or fringe
benefit paid or payable to a worker.
In the following table over the page, we have examined the payments that are
assessable for payroll tax purposes; with liable and exempt payments clearly identified.
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KEY
L: Liable E: Exempt *: Not expressly included in wages definition
Wage Type

NSW

VIC

QLD

WA

NT

SA

TAS

ACT

Accident pay

L

L

L

L

L

L

L

L

Accommodation

Refer
to
note
(1)

Refer
to
note
(1)

Refer
to
note
(1)

Refer
to
note
(1)

Refer
to
note
(1)

Refer
to
note
(1)

Refer
to
note
(1)

Refer
to
note
(1)

Allowances

Refer
to
note
(1)

Refer
to
note
(1)

Refer
to
note
(1)

Refer
to
note
(1)

Refer
to
note
(1)

Refer
to
note
(1)

Refer
to
note
(1)

Refer
to
note
(1)

Back pay

L

L

L

L

L

L

L

L

Bonuses

L

L

L

L

L

L

L

L

Car parking fringe
benefit

Refer
to
note
(2)

Refer
to
note
(2)

Refer
to
note
(2)

Refer
to
note
(2)

Refer
to
note
(2)

Refer
to
note
(2)

Refer
to
note
(2)

Refer
to
note
(2)

Commissions

L

L

L

L

L

L

L

L

Director
allowances:
working

L

L

L

L

L

L

L

L

Director
allowances: non-

Refer
to

Refer
to

Refer
to

Refer
to

Refer
to

Refer
to

Refer
to

Refer
to

A

BC

DE
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Wage Type

NSW

VIC

QLD

WA

NT

SA

TAS

ACT

working

note
(3)

note
(3)

note
(3)

note
(3)

note
(3)

note
(3)

note
(3)

note
(3)

Directors fees

L

L

L

L

L

L

L

L

Dividends

E

E

E

E

E

E

E

E

Door to door
domestic sales

Refer
to
note
(4)

Refer
to
note
(4)

Refer
to
note
(4)

L

Refer
to
note
(4)

Refer
to
note
(4)

Refer
to
note
(4)

L

Expense payment
fringe benefit

Refer
to
note
(5)

Refer
to
note
(5)

Refer
to
note
(5)

Refer
to
note
(5)

Refer
to
note
(5)

Refer
to
note
(5)

Refer
to
note
(5)

Refer
to
note
(5)

Free holidays

Refer
to
note
(5)

Refer
to
note
(5)

Refer
to
note
(5)

Refer
to
note
(6)

Refer
to
note
(5)

Refer
to
note
(5)

Refer
to
note
(5)

Refer
to
note
(5)

Fringe benefits tax
items

Refer
to
note
(5)

Refer
to
note
(5)

Refer
to
note
(5)

Refer
to
note
(5)

Refer
to
note
(5)

Refer
to
note
(5)

Refer
to
note
(5)

Refer
to
note
(5)

Gifts

Refer
to
note
(5)

Refer
to
note
(5)

Refer
to
note
(5)

Refer
to
note
(5)

Refer
to
note
(5)

Refer
to
note
(5)

Refer
to
note
(5)

Refer
to
note
(5)

L

L

L

L

L

L

L

L

FG

HIJ
Holiday pay, leave
loading & long
service leave
whilst employed
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Wage Type

NSW

VIC

QLD

WA

NT

SA

TAS

ACT

Indirect payments

L

L

L

L

L

L

L

L

Loans

Refer
to
note
(5)

Refer
to
note
(5)

Refer
to
note
(5)

Refer
to
note
(5)

Refer
to
note
(5)

Refer
to
note
(5)

Refer
to
note
(5)

Refer
to
note
(5)

Maternity leave

E

E

E

E

E

E

E

E

Meal money

L

L

L

L

L

L

L

L

Meals

Refer
to
note
(5)

Refer
to
note
(5)

Refer
to
note
(5)

Refer
to
note
(5)

Refer
to
note
(5)

Refer
to
note
(5)

Refer
to
note
(5)

Refer
to
note
(5)

Meal
entertainment
fringe benefit – tax
exempt body

E

E

E

L

E

E

E

L

Motor vehicle

Refer
to
note
(1 &
5)

Refer
to
note
(1 &
5)

Refer
to
note
(1 &
5)

Refer
to
note
(1 &
5)

Refer
to
note
(1 &
5)

Refer
to
note
(1 &
5)

Refer
to
note
(1 &
5)

Refer
to
note
(1 &
5)

Overtime

L

L

L

L

L

L

L

L

Owners Drivers

Refer
to
note
(7)

Refer
to
note
(7)

Refer
to
note
(7)

Refer
to
note
(7)

Refer
to
note
(7)

Refer
to
note
(7)

Refer
to
note
(7)

Refer
to
note
(7)

Paid parental
leave (PPL) paid

E

E

E

E

E

E

E

E

KLM

NOP
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Wage Type

NSW

VIC

QLD

WA

NT

SA

TAS

ACT

Paternity leave up
to 14 weeks

E

L

E

E

E

L

L

E

Payments by
employment
agents

Refer
to
note
(8)

Refer
to
note
(8)

Refer
to
note
(9)

Refer
to
note
(9)

Refer
to
note
(9)

Refer
to
note
(9)

Refer
to
note
(9)

Refer
to
note
(9)

Payments by 3rd
party to employee/
4th party

Refer
to
note
(10)

L

Refer
to
note
(10)

L

L

L

*

L

Piece work
payments

L

L

L

L

L

L

L

L

Portable Long
Service leave

E

E

E

L

*

*

E

*

Prizes

Refer
to
note
(12 &
5)

Refer
to
note
(12 &
5)

Refer
to
note
(12 &
5)

Refer
to
note
(11 &
5)

Refer
to
note
(11 &
5)

Refer
to
note
(12 &
5)

Refer
to
note
(12 &
5)

Refer
to
note
(12 &
5)

Reimbursements

E

E

E

E

E

E

E

E

Relevant contracts

L

L

L

*

*

L

L

L

Refer
to
note
(13)

Refer
to
note
(13)

Refer
to
note
(13)

Refer
to
note
(13)

Refer
to
note
(13)

Refer
to
note
(13)

Refer
to
note
(13)

Refer
to
note
(13)

by the
Commonwealth
Government

QR

S
Service contracts
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Wage Type

NSW

VIC

QLD

WA

NT

SA

TAS

ACT

Shares/options
scheme

Refer
to
note
(14)

Refer
to
note
(14)

Refer
to
note
(14)

Refer
to
note
(14)

Refer
to
note
(14)

Refer
to
note
(14)

Refer
to
note
(14)

Refer
to
note
(14)

Shift allowances

L

L

L

L

L

L

L

L

Sick pay for
ongoing
employment

L

L

L

L

L

L

L

L

Staff discounts

Refer
to
note
(5)

Refer
to
note
(5)

Refer
to
note
(5)

E

E

Refer
to
note
(5)

Refer
to
note
(5)

Refer
to
note
(5)

Superannuation
employer
contributions
(including SG &
Salary Sacrifice)

L

L

L

L

L

L

L

L

Superannuation
employee
contributions
(taken from net
wage/ salary)

E

E

E

E

E

E

E

E

Salary/ Wages

L

L

L

L

L

L

L

L

Termination
Payments –
Accrued sick,
annual and, LSL

L

L

L

L

L

L

L

L

Termination
Payments – All
others

Refer
to
note

Refer
to
note

Refer
to
note

Refer
to
note

Refer
to
note

Refer
to
note

Refer
to
note

Refer
to
note

TU
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)
)
)
)

Wage Type

NSW

VIC

QLD

WA

NT

SA

TAS

ACT

(15)

(15)

(15)

(15)

(15)

(15)

(15)

(15)

WorkCover
payments – not
including makeup
payments

E

E

E

E

E

E

E

E

Workplace giving

Refer
to
note
(16)

Refer
to
note
(16)

Refer
to
note
(16)

Refer
to
note
(16)

Refer
to
note
(16)

Refer
to
note
(16)

Refer
to
note
(16)

Refer
to
note
(16)

VWXYZ

Notes:

Allowances that are cash amounts paid to employees, i.e. dirt money, tool
allowances, meal allowances, currency translation allowances, tax equalisation
payments, etc. are taxable for payroll tax purposes. Genuine reimbursements of
work-related expenses are not allowances and not subject to payroll tax. Car and
accommodation allowances are partially exempt in 2018/19 as follows:

State

Travelling (Car)
(cents per km)

All states & territories

68 cents

Accommodation
($ per night)
$283

Note 1: Overnight accommodation - The exempt rate for overnight
accommodation can include the entire amount paid under the ATO's daily
travel allowance ruling, not just the accommodation portion.
Note 2: LAFHA - Where living away from home allowance (LAHFA) is an
FBT item, please refer to note (5) for payroll tax liability on LAHFA.
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Note 3: Motor vehicle allowance paid as a flat or fixed amount (i.e. not
paid on a per km basis) An allowance which is paid as a flat or fixed amount
is not an exempt car expense benefit. In the absence of records confirming
the business kilometres travelled, the total payments are subject to payroll
tax. For example, a regular travelling allowance of $200 per month, paid to a
salesperson who keeps no records of the business use of his or her private
motor vehicle, is taxable in full. However, where an employer can produce
records to demonstrate the business kilometres travelled, the exempt
component may be calculated. For example, a salesperson who is paid
$200 per month has records that show business travel of 300 kilometres in
a one-month period. Multiply 300 kilometres by the exempt rate of cents
to determine how much of the fixed allowance is
300 km x 68 cents = $204
Of the $200 fixed monthly allowance paid in that particular period, the full
amount is exempt
Note 4: Real estate agents fall under ruling PTA025 in all jurisdictions
except ACT and WA. This ruling states that real estate agents paid a
motor vehicle allowance are generally exempt up to a limit of 250 km per
week.
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Note 5
State

Treatment of car parking for payroll tax purposes

QLD

Not taxable unless part of a salary sacrifice arrangement.

NSW

Payroll tax is payable on the grossed-up value of the fringe benefit at the lower
rate of 1.8868.

VIC

Taxability is in accordance with the Fringe Benefits Tax Assessment Act
1986 (Cth) generally this would be at the grossed-up value at the higher rate
of 2.0802 as the benefit includes GST.
Payroll tax is payable on the grossed-up value of the fringe benefit at the lower
rate of 1.8868.

WA
NT
TAS

Payroll tax is payable on the taxable value of the benefit i.e. the pre grossed-up
value.
Payroll tax is payable on the grossed-up value of the fringe benefit at the lower

SA

rate of 1.8868.
Payroll tax is payable on the grossed-up value of the fringe benefit at the lower
rate of 1.8868.

ACT

Payroll tax is payable on the grossed-up value of the fringe benefit at the lower
rate of 1.8868.

Note 6
To qualify for exemption from payroll tax, these allowances must be bona fide
allowances paid to non-working directors for expenses incurred in carrying out
the duties of their office.
Note 7
Exempt when certain requirements are met as stated in PTA 007
Note 8
Yes, these are taxable for payroll tax purposes. If the item is a fringe benefit,
payroll tax is payable on the grossed-up value of the fringe benefit at the lower
rate of 1.8868. In situations where the FBT Act gives an exemption to a benefit it
is accepted that the benefit is exempt from payroll tax. There may be an
exemption for car parking fringe benefits and/or tax-exempt body meal
entertainment fringe benefits in some states. Please see specific categories in
table.
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Note 9
WA - counted as wages in kind or bonus.
NT- generally counted as wages in kind.
Note 10
In all jurisdictions except WA, payments made for services performed by a
contractor who provides his or her own vehicle, being a motorcycle, car or truck,
will be exempt under certain circumstances as stated in PTA 006
Note 11
Employment agencies are liable for payroll tax for their on-hired workers. An
exemption from payroll tax will apply to wages paid in respect of workers on-hired to
a client who is exempt. An employment agent can exclude those wages that are
exempt only where the employment agent has obtained a relevant declaration
from its client. The declaration must state that the client is exempt (e.g. charitable
bodies, public benevolent institutions and public hospitals), and the services
provided by the on-hired worker for the client of the employment agent are
services that are also exempt. Employment agents must ensure that declarations
are renewed with their clients prior to the commencement of each calendar year.
Not-for-profit group training companies, which on-hire apprentices and trainees to
host clients, will also be exempt from payroll tax in respect of those employees.
Wages paid by employment agents who on-hire their common law employees to
clients of the agents are exempt from payroll tax if wages paid by the clients to their
own employees are "exempt wages"
Note 12
Payments to a contract worker engaged to perform services under an employment
agency contract, for which the agency receives payment, are liable to payroll
tax. The employment agent is deemed to be the employer, not the client.
Taxable wages do not include the employment agent's fee or the GST
component. Also see additional information below.
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Note 13
State

Treatment

QLD

All payments that exceed the agent's wage threshold are subject to payroll
tax. This is the case whether the payments are made to an individual,
partnership, company, or trust.

WA

All amounts that the employment agent subsequently pays to the worker
are liable to payroll tax, where the agent's wage threshold is exceeded.

NT

All amounts that the employment agent subsequently pays to the worker
are liable to payroll tax, where the agent's wage threshold is exceeded.

TAS

Taxable wages will not include amounts that would have been exempt
from payroll tax, if they had been paid by the client as an exempt
organisation. This does not apply if the client of the employment agent is
not registered or required to be registered as an employer.

SA

ACT

Taxable wages do not include any amount that would have been exempt
from payroll tax, if the worker had been paid by the client as an exempt
organisation.
All amounts that the employment agent subsequently pays to the worker
are liable to payroll tax, where the agent's wage threshold is exceeded.

Note 14
QLD - where the transaction is undertaken as part of an avoidance scheme, the
Commissioner may deem the transaction to be wages.
NSW - money or other valuable consideration paid or given (or to be paid or
given)
to a third party by a fourth party
for an employee's services will be treated as wages.
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Note 15
WA and NT included when for incentive purposes, e.g. best sales figures exempt if incidental, e.g. lucky door prize at annual dance. The value is the same
as the FBT value grossed-up at the lower rate of 1.8868.
Note 16
Prizes which have a functional utility in the form of valuable and useful goods such
as cars, TVs, stereos, and holidays, provided to a person in his/her capacity as an
employee are counted. Prizes and awards such as medals, plaques, and cups
which in essence recognise achievements are not counted. If the item is an FBT
item, the value is the same as the FBT value grossed-up at the lower rate of 1.8868.
State

Treatment

QLD

Payments under service contracts which qualify as "relevant contracts" are
deemed to be wages.

NSW

Payments under service contracts which qualify as "relevant contracts" are
deemed to be wages.

VIC

Payments under service contracts which qualify as "relevant contracts" are
deemed to be wages.

WA

Yes, if an employer-employee relationship exists.

NT

Service contracts are not expressly provided for in the legislation. The liability to
payroll tax generally depends on the existence of an employer/employee
relationship. The tax does not fall on payments to independent contractors
provided the contract is not made to reduce or avoid the liability to payroll tax
.

TAS

Payments under service contracts which qualify as "relevant contracts" are
deemed to be wages.

SA

Payments made pursuant to service contracts will be deemed to be wages.

ACT

Payments made pursuant to service contracts will be deemed to be wages.
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The value of an employer's contribution to any grant of a share or option to
an employee, a director, former director, member of the governing body of the
company or a former member of the governing body or deemed employee is
liable to pay-roll tax. A share or option will become liable on the relevant day,
which is the date on which that share, or option is granted to the employee or
the date it vests to them. The value of the share or option will be the market
rate on the relevant day, as determined in accordance with the Commonwealth
income tax provisions. The granting of a share or option, which is classified as a
fringe benefit under the Fringe Benefits Act 1986 will not be seen as a fringe
benefit, but rather as wages for pay-roll tax.
State

Treatment

QLD

All ETPs including pay in lieu of notice, severance pay, golden handshakes and the
taxable portion of a redundancy are taxable. This includes rolled over amounts. The
tax-free portion of a redundancy (Lump sum D) is not taxable for payroll tax
purposes. Tax free death benefit ETPs are not taxable.

NSW

All ETPs including, pay in lieu of notice, severance pay, golden handshakes and
the taxable portion of a redundancy are taxable. This includes rolled over amounts.
The tax-free portion of a redundancy (Lump sum D) is not taxable for payroll tax
purposes. Death benefit ETPs are not taxable. Compensation for loss of job or
wrongful dismissal due to personal injury e.g. damage to reputation are not
taxable.

VIC

The only termination payments not subject to payroll tax are as follows:
o
o
o

WA

superannuation payments made from an eligible superannuation fund;
tax free portion of redundancy payments; and
the post-June 1994 invalidity component of an ETP.

All ETPs including pay in lieu of notice, severance pay, golden handshakes and the
taxable portion of a redundancy are taxable. This includes rolled over amounts. The
tax-free portion of a redundancy (Lump sum D) is not taxable for payroll tax
purposes. Tax free death benefit ETPs are not taxable.
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NT

All ETPs including pay in lieu of notice, severance pay, golden handshakes,
death benefits, post-June 1994 invalidity components and the taxable portion of
a redundancy are taxable. This includes rolled over amounts. The tax-free
portion of a redundancy (Lump sum D) is not taxable for payroll tax purposes.

TAS

All ETPs including pay in lieu of notice, severance pay, golden handshakes and the
taxable portion of a redundancy are taxable. This includes rolled over amounts. The
tax-free portion of a redundancy (Lump sum D) is not taxable for payroll tax
purposes. Tax free death benefit ETPs are not taxable.

SA

All ETPs including pay in lieu of notice, severance pay, golden handshakes and the
taxable portion of a redundancy are taxable. This includes rolled over amounts. The
tax-free portion of a redundancy (Lump sum D) is not taxable for payroll tax
purposes.

ACT

All ETPs including pay in lieu of notice, severance pay, golden handshakes and the
taxable portion of a redundancy are taxable. This includes rolled over amounts. The
tax-free portion of a redundancy (Lump sum D) is not taxable for payroll tax
purposes. Tax free death benefit ETPs are not taxable.

Some employees agree to make regular donations to charitable organisations
under a 'Workplace Giving' program. This arrangement is not a salary sacrifice
arrangement because the ATO requires that the normal gross salary must be
stated on the employee's payment summary. Payroll tax is payable on the normal
gross salary.
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CHAPTER FOUR
Treatment of Payments to Business Owners
__________________________________________________________________
Director’s Fees and Other Payments
If you pay wages to a director, including non-working directors, for services
performed, you must include these items in your returns.
A director's wages include:
•

director's fees

•

consultancy fees

•

wages

•

superannuation contributions

•

shares or options

•

employment termination payments

•

any other form of value.

Payments to a director are liable for payroll tax, even if they are paid:
•

to someone other than the director

•

by someone other than the company

•

by someone other than the company, to someone other than the director.

Example - Direct payments
A company director receives:
•

$50,000 in wages

•

$5,000 in superannuation

•

$10,000 in consultancy fees

•

$5,000 in directors fees.

There are no other direct or indirect payments. The total payroll taxable wages are
$70,000.

62

Example - Redirected payments
A director is paid $75,000 a year as wages and superannuation, but there are also
other payments, including:
•

$200,000 to a family trust

•

$100,000 to a family member.

The total payroll taxable wages are $375,000.

Case Summary – Director’s fees
B & B Stevenson Pty Ltd v Chief Commissioner of State Revenue [2018]
NSWCATAD 103
Background
These proceedings concern a review of the Chief Commissioner’s decision to
assess B & B Stevenson Pty Ltd (the “Company Company”) for payments made to
Bryan and Belinda Stevenson in the 2007-08 to 2011-12 financial years (“the
Relevant Period”) as wages under the third party payment provisions of the Payroll
Tax Act 2007 (“the Act”).
By way of summary of the key facts:
1. In 2003, Bryan and Belinda Stevenson (“the Stevensons”) purchased the
management rights to the “Quest” branded serviced apartments in
Newcastle by way of a franchise agreement. According to the Stevensons,
their franchisee’s rights were held in their capacity as partners of the Bryan
and Belinda Stevenson Partnership (“the Partnership”).
2. Following the franchise agreement, the Stevensons arranged for the
Partnership and the Company to enter into an agreement whereby the
Company would operate or “rent” the Quest business from the Partnership
akin to a type of licence agreement. The Stevensons were the only directors
and shareholders of the Company, and were substantially involved in the
day-to-day running of the business from 2003 to 2007.
3. From 2007, and throughout the Relevant Period, the Stevensons purportedly
transitioned to retirement and engaged additional staff to undertake the key,
day-to-day operations of “Quest Newcastle” that they had previously
performed.
4. In 2010, the Stevensons invested in a further “Quest” business in Singleton.
The Company claimed that the “Quest” businesses in Singleton and
Newcastle were merely passive investments and the Stevensons had no
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active involvement in the management of these businesses throughout the
Relevant Period; however, as owners, they continued to exercise decisionmaking powers.
5. In the 2008 financial year, the Company paid the Partnership approximately
$267,000. In the 2009 financial year, it paid an amount of about $297,000. In
the 2010 to 2012 financial years, it paid $147,600 annually to the
Partnership. These payments were originally recorded as “Management
Expenses” in the Company’s financial accounts. Prior to the hearing, they
were reclassified as “Sub licence Expenses”.
6. The Chief Commissioner assessed the payments made by the Company to
the Partnership as wages under the Act.
The Statutory Framework
The key issue in dispute was whether payments made by the Company to the
Partnership during the Relevant Period constituted “wages” for the purposes of
assessment under:
1. s. 46(2)(b) of the Act, which covers wages paid or payable by a company, by
way of remuneration for the services of a company director, to a person
other than the director; or in the alternative,
2. s. 13(1)(c) of the Act, which deals with wages paid or payable by a company
by way of remuneration “to or in relation to” a director of that company.
Submissions
The Company’s key submission was that the payments made to the Partnership
were, in effect, sub-licence fees for the right to manage and operate the “Quest”
business in Newcastle.
The Chief Commissioner submitted that the payments were to be taken as “wages”
pursuant to s. 46(2)(b) of the Act, or alternatively, as wages under s. 13(1)(c) of the
Act, on the basis that they were payments for the appointment or services of the
Stevensons to the Company, despite being paid to the Partnership, throughout the
Relevant Period.
Decision
The Tribunal determined that the Company had failed to discharge its onus of
proving that the payments made by the Company to the Partnership were in the
nature of “sub-licence fees”.
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In reaching this decision, the Tribunal had regard to a number of factors, including:
1. The absence of any documentary evidence to show whether there was, in
fact, a sub-licence agreement between the Partnership and the Company,
which the Tribunal described as being “nearly fatal” to the Company’s case
(at [29]);
2. The lack of evidence, such as individual tax returns of Mr and Mrs
Stevenson, to substantiate the Company’s claims that the Stevensons had
“stepped back” from the “Quest” business since 2007 (at [17]);
3. The amounts annually paid to the Partnership throughout the Relevant
Period had been originally described as “Management Expenses” in the
Company’s financial accounts, and no other directors’ fees or salaries had
been recorded in respect of the Stevensons’ services (at [19]); and
4. Whilst there was evidence to show that from 2010, the Stevensons spent
more time at leisure and gradually handed over greater responsibility of the
day-to-day functions of “Quest Newcastle” to other staff, they appeared to
“keep a close eye” on the financial performance of the business throughout
the Relevant Period (at [25]-[26]).
The Tribunal considered at [23] that the characterisation of the payment by the
taxpayer company to the partnership as a ‘sub-licence fee’ was conceived as a line
of argument when the Chief Commissioner’s officers were investigating.
Accordingly, the Tribunal determined that the most likely explanation for the
payments made by the Company to the Partnership was that they were directors’
fees ([31]).
The Tribunal also upheld the market and premium rates of interest imposed on the
Company as the Company had not submitted any particular reasons as to why they
should be remitted ([34]-[36]).
The Tribunal determined that the Chief Commissioner was correct to rely on s.
46(2)(b) of the Act for the assessment of the Company. Notably, at [32], it agreed
that for the purposes of s. 46(2)(b) of the Act, the meaning of “person” included a
partnership.
Orders
The Chief Commissioner’s assessments were confirmed.
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CHAPTER FIVE
Interaction of The Employee/Contractor Dichotomy
and the Concept of Taxable Wages
__________________________________________________________________
The dichotomy between employee and contractor is crucial for many areas of tax,
superannuation and other government obligations. A payroll tax authority requires
businesses to keep records to support the decision of whether your worker is an
employee or contractor and the factors you relied on.
Determining whether a worker is an employee
Payroll tax is payable on wages paid or payable to an employee. The term
‘employee’ is not defined in the legislation and therefore takes its ordinary or
common law meaning. The courts have established a number of principles that
assist in determining whether a worker is a common law employee.
In most cases, it will be clear whether an employee/employer relationship or a
principal/independent contractor relationship exists. However, there may be cases
where the true character of the relationship is unclear or ambiguous.
It should be noted that if a worker is not a common law employee, it does not
necessarily mean that payments made to them are not subject to payroll tax. The
definition of wages in the legislation also includes amounts paid or payable to
contractors under the contractor provisions. Therefore, the contractor provisions
should also be considered. Specifically, where the contractor provisions apply, the
principal is deemed to be the employer, the worker is deemed to be the employee
and the payments made to the worker are deemed to be wages unless one of the
exemptions applies.
The courts start from a position of determining whether a common law employment
relationship exists, as opposed to a principal/independent contractor relationship. In
a common law employment relationship there is a ‘contract of service’. A ‘contract of
service’ is based on a ‘mutuality of obligation’; that is, the employer makes an offer
of work with accompanying remuneration and the employee accepts the terms of the
offer by performing the work.
This contract can be either implied or expressed orally or in written form.
Factors that have been considered by the courts in determining whether a worker is
an employee include:
1.
2.
3.
4.

control and direction;
contract and practical relationship;
contracts to achieve a ‘given result’;
independent business;
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5.
6.
7.
8.

power to delegate;
risk;
provision of tools and equipment; and
other indicators.

In considering these factors, it should be noted that numerous court decisions have
held that the totality of the relationship between the parties must be taken into
account before deciding whether a worker is an employee or an independent
contractor; that is, a determination cannot be made on the basis of a limited, or
selective, number of factors (see for example: Stevens v Brodribb Sawmilling Co Pty
Ltd [1986] 160 CLR 16, Abdalla v Viewdaze [2003] AIRC 504, Commissioner of
State Revenue (WA) v Mortgage Force Australia Pty Ltd [2009] WASCA 24,
Commissioner of State Taxation (SA) v Roy Morgan Research Centre Pty Ltd [2004]
SASC 288, Sweeney v Boylan Nominees Pty Ltd [2006] HCA19) and B & L Linings
Pty Ltd & anor v Chief Commissioner of State Revenue (No 2) [2006] NSWADTAP
32).
Control and Direction
An important factor in determining the nature of the relationship between a business
operator and a worker is the degree of control that the business operator can
exercise over the worker.
The right of a business operator to control or to direct how, where, when and who is
to perform the work in question is a strong indicator that a worker is an employee
(see for example: D & D Tolhurst Pty Ltd v Commissioner of State Revenue (Vic) 97
ATC 2179; Hollis v Vabu Pty Ltd (T/A Crisis Couriers) (2001) 207 CLR 21; JA & BM
Bowden & Sons Pty Ltd v Chief Commissioner of State Revenue (2000) ATC 4596;
Narich Pty Ltd v Commissioner of Pay-roll Tax (NSW) 84 ATC 4035 and
Commissioner of Pay-roll Tax (Vic) v Mary Kay Cosmetics Pty Ltd 82 ATC 4444)).
The importance of control lies not only in its existence, but also in the right of the
business operator to exercise it. In some businesses, the business operator does not
actually exercise much control or direction over a worker. In this context, the issue to
be considered is whether the business operator has the right or authority to exercise
control or direction over the worker, not whether such control is actually exercised.
In considering whether the business operator has the right or authority to exercise
control over how the worker performs the work, it is important to recognise that in
certain circumstances there may be very limited scope or need to exercise control.
Additionally, as discussed in Tolhurst case, the element of “control” must be
assessed in light of the nature of the actual work that is being performed by the
worker.
For instance, where a worker is a highly skilled tradesperson, there may be little
need for the business operator to supervise or direct the manner in which the worker
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goes about providing services, even though he or she could do so. Where the
business operator does not have the qualifications or experience of the worker, the
business operator will have little scope or need to exercise control over how the
worker routinely goes about his or her tasks.
However, where the business operator does not exercise direct control, there may
be scope to exercise control in relation to incidental or collateral matters and this will
be sufficient to satisfy the element of control. Such control of incidental or collateral
matters may indicate that the business operator exercises their right to control not by
instructing the worker on how to perform work, but by directing the worker as to
which jobs to perform at a given time or by checking on the standard of the work
carried out.
The absence of control may indicate that an employer/employee relationship does
not exist; however, this is not necessarily conclusive. In several court cases
including Brodribb, Tolhurst, Vabu Pty Ltd v Federal Commissioner of Taxation 96
ATC 4898 and Hollis, it was noted that control is not the sole determinant of the
nature of the relationship. The totality of the relationship must be considered.
Finally, control exerted by a principal over, for example, a distributor, for the sole
purpose of protecting business interests such as intellectual property, is not
considered to constitute control in the way that the word ‘control’ is used in this ruling
in determining whether a worker is an employee.
Contract versus Practical Relationship
The terms of a contract provide evidence of the nature of the relationship between
the parties (see for example: Commissioner of State Taxation (SA) v Roy Morgan
Research Centre Pty Ltd [2004] SASC 288; Bridges Financial Services Pty Ltd v
Chief Commissioner of State Revenue (2005) ATC 4735 and Forstaff v The Chief
Commissioner of State Revenue [2004] NSWSC 573).
However, it is necessary to consider all of the facts and circumstances of the
relationship between the parties to the contract, including their conduct towards each
other both at the time they entered into the contract and after the contract has been
executed.
Contractual arrangements may contain a clause that purports to characterise the
relationship as that of principal/independent contractor and not employer/employee.
Such a term can be given little weight if it contradicts the effect of the agreement
(Narich) or the practical relationship between the parties (Tolhurst). That is, parties
labelling their relationship as ‘independent contractor and principal’ or ‘to produce a
result’, whether by a clause in a written contract or otherwise, will have no effect
where that relationship, in practice, is really one of employment.
After the execution of the contract, the conduct of the parties will also be considered
to determine the full extent of the contractual relationship.
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The fact that the conduct of the parties may not accord with the terms of the contract
does not mean that the Chief Commissioner considers that the contract is a sham;
rather, the Chief Commissioner will take into account the terms of any contract in
addition to the conduct of the parties.
Contracts to Achieve a “given result”
A contract to produce a “given result” is one in which the focus is on the ultimate
result (usually required under a contract), rather than what must be provided during
the performance of the contracted task. If the facts support a finding that the purpose
of a contract is to achieve a “given result”, this is an indicator that there is a
principal/independent contractor relationship.
This is particularly the case where the contract is for a fixed price, or where payment
is made subject to meeting various milestones specified in the contract or at its
completion.
Where a worker provides a ‘labour only’ service pursuant to a contract and is paid at
an hourly or daily rate, or set rate of pay (including piecework rates and commission),
this indicates that the contract is not for a given result.
If the contract is not to achieve a given result, but is rather for the labour of the
worker, the arrangement will tend to have the characteristics of an
employer/employee relationship (Roy Morgan Research Pty Ltd v Commissioner of
Taxation [2010] FCAFC 52 (26 May 2010)).
Independent Business (also referred to as the ‘Integration Test’)
If a worker is engaged by a business operator in the ordinary course of operating the
worker’s own independent business, this indicates that the worker is not engaged as
an employee.
The issue to be considered is whether the worker is conducting their own business
as distinct from participating in the business of the business operator. In deciding
whether or not the worker is in fact conducting their own business the Chief
Commissioner will consider a range of factors including:
•

•

How the worker sources or obtains clients or customers. If the worker was
engaged by a business operator as a result of advertising their services to
the public as a normal part of carrying on a business, or as a result of
winning a tender, this will usually indicate that the worker is operating a
business;
Whether the worker bears the risk. It is more likely that a worker is operating
his or her own business, rather than operating as an employee, where the
worker bears the risk and makes a profit or loss as a result of the work
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•

•

•
•
•
•
•

•
•

undertaken. Similarly, where a worker has an opportunity to create his or her
own goodwill, it is more likely that the worker is operating a business;
Whether the worker incurs expenditure in earning the income or provides
their own materials and equipment. The greater the expenditure incurred in
earning income and the greater the materials and equipment supplied by the
worker, the more likely it is that the worker is operating a business rather
than operating as an employee;
Whether basic transactional business systems are in place such as invoicing,
insurance (professional indemnity and public liability), appropriate financial
record keeping practices and membership of professional or trade
associations;
Whether regulatory business compliance requirements are in place such as
registration of business name, ABN and GST;
Whether the services provided involve the provision of labour of sufficient
skill to suggest that a profession or trade is being pursued through a
business;
The number of clients or customers the worker has had over the life of the
business and in relation to the specific years in question;
Whether the worker is required to perform the services personally;
Whether the worker is prevented from sub-contracting, engaging others or
delegating the work to others. If the worker has engaged or arranged for
others to undertake work in conjunction with themselves this is likely to
indicate that the worker is operating a business rather than providing
services as an employee;
Whether the worker was previously employed by the business operator; and
How long the worker has been in business.

Notwithstanding the above, it is still possible for workers who normally operate
independent businesses to work as casual employees from time to time. In particular,
it is not unusual in the building and construction industry for tradespeople operating
genuine independent businesses for most of the time, to be occasionally engaged as
casual employees for larger jobs carried out by an employer.
For example, an independent electrician engaged by an electrical maintenance
company to work as part of a team, being paid at an hourly rate and working under
supervision may be treated as a casual employee resulting in payments received
being subject to payroll tax. However, before making a final decision, all factors
relating to the relationship would need to be considered.
Power to Delegate
The power to delegate is a factor that firmly indicates that the worker is an
independent contractor rather than an employee (Australian Air Express Pty Ltd v
Langford [2005] 147 IR 240).
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The power to delegate in this context refers to the capacity of the worker to engage
others to undertake the services for which the worker was engaged. In these
circumstances, the worker is the party responsible for paying the other persons.
A common law employee delegating tasks to other employees is fundamentally
different to the power to delegate exercised by a contractor. When an employee
asks a colleague to undertake certain tasks, the employee is not responsible for
paying that colleague.
In a principal/independent contractor relationship, the power to delegate will
generally be implicit, as the focus is generally on achieving a result rather than
obtaining the services of any particular person.
Where a business operator claims that the workers engaged have the power to
delegate their work, they will need to produce evidence that the delegation power is
actually exercisable in practical terms. The right to delegate must always be initiated
and carried out by the independent contractor and not be controlled by the business
operator.
If the worker performs all of the work and in practice does not engage others to
assist with the performance of the work, or where the business operator provides a
replacement worker when the worker is unable to provide their services, it is unlikely
that the worker has the power to delegate.
Delegation clauses in contracts must be considered in the context of the
arrangement between the parties to ensure that they accurately reflect what occurs
in practice. Where there is a delegation clause in which a replacement worker must
be approved by the business operator and this approval is not provided in practice,
this may mean that the ‘right’ to delegate is illusory.
Risk
A worker who bears the commercial risk and responsibility for any poor workmanship
or injury sustained in the performance of the work indicates that the worker is an
independent contractor. An independent contractor typically carries their own
insurance and indemnity policies.
Provision of Tools & Equipment
Providing assets, tools and equipment and incurring expenses and other overheads
indicates that the worker is an independent contractor.
However, providing the necessary tools and equipment is not necessarily
inconsistent with an employment relationship because an employee is likely to be
reimbursed or receive an allowance for providing their own tools and equipment.
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Other Factors
The Courts have considered a number of other factors in determining whether an
employer/employee relationship exists. Those suggesting an employee/employer
relationship exists include:
•
•
•
•
•
•
•

the right to suspend or dismiss the worker;
the obligation to work;
working set and regular hours;
the payment of a regular or fixed remuneration;
the deduction of income tax;
providing superannuation benefits, annual leave, sick leave and long service
leave; and
requiring the worker to wear a company uniform.

Lease or Bailment Arrangements
The courts have considered that an employer/employee relationship will generally
not exist where there is a lease or bailment arrangement. These arrangements
involve payments for the right to use or exploit property rather than for the provision
of services.
An example of a bailment arrangement is the relationship that exists between the
owner of a taxi and the taxi driver. Under this type of arrangement, the taxi driver
makes a payment to the owner in return for the right to use the taxi (Federal
Commissioner of Taxation v De Luxe Red and Yellow Cabs Co-operative (Trading)
Society Ltd & Ors 98 ATC 4466; (1998) 82 FCR 507).
Payments to inter-posed entities
A common law employment relationship cannot exist between a principal and an
inter-posed entity such as a company. However, payments made in these
circumstances may still be subject to payroll tax under the contractor or avoidance
arrangement provisions.
With respect to partnerships, raising invoices in a partnership name or making
payments to joint bank accounts does not on their own prove the existence of a
legally constituted business partnership. If the other partner is not providing services
in relation to the payment and no formal partnership agreement has been prepared,
it is unlikely it would be accepted that there is an agreement with an interposed entity.
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Comparison of Employee and Independent Contractor Indicators
The following table outlines employee and contractor indicators in terms of the
various factors utilised by the courts in determining whether a worker is an employee
or an independent contractor.
Factor

Employee Indicator

Independent Contractor Indicator

Control

The worker is subject to
the direction of the
business operator, or the
direction of an employee
of the business operator,
as to where, when and
how the work is to be
performed.

The worker is free to decide the
manner in which they will complete
the task and achieve the agreed
result.

Payment

The worker is paid on a
time basis or at 'piece
rates'.

The business operator pays the
worker on the basis of a quote to
achieve a set result (generally
without regard for the time taken).
Payment is made to an interposed
entity.

Provision of
labour/
materials

The worker wholly or
predominantly provides
labour.
The business operator
supplies all or most of the
materials and equipment
necessary for the worker
to perform their services.

The worker supplies all or most of
the materials, equipment and tools
needed to complete the contracted
work (not just tools of the trade or a
motor vehicle used to drive to and
from a work site).

Where the worker
provides their own tools or
materials they are usually
reimbursed or paid an
allowance.
Entitlements

The worker receives
superannuation, sick
leave, recreation leave or
long service leave or is
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The worker makes provision for
their own superannuation and is not
entitled to sick leave, recreation

Factor

Tax

Employee Indicator

Independent Contractor Indicator

paid extra in lieu of such
entitlements.

leave or long service leave.

Income tax is deducted
from the payments made
to the worker.

Income tax is not generally withheld
from the payments made to the
worker.
However, a worker can request a
business operator to withhold tax
from payments made to them (see
Section 12-55 of Schedule 1 to
the Taxation Administration Act
1953 (Cth)). In these cases, the
voluntary withholding of tax is not
necessarily indicative of an
employer/employee relationship.

Hours of work

The worker works set
hours (either by
agreement with the
business operator or
under an award).

The worker works the hours
necessary to complete the task to
the standard, and within the
timeframes, specified by the
business operator.

Continuity

The worker has been
working for the business
operator for a continuous
extended period of time.

The worker does not provide
services to the business operator
on a regular or continuous basis.

Representation
to the public

The worker is recognised
as part of the business
operator’s business.

The worker is not seen as part of
the business operator’s business;
that is, the worker is recognised as
operating their own business.

Responsibility
for quality

The business operator,
not the worker, is legally
responsible for the quality
of the work performed by
the worker.

The worker is legally liable for the
quality of the work performed.

Delegation

The worker is required to
perform the work
personally (they are not
able to delegate or

The worker employs others to
assist them in doing the work, or is
able to delegate or subcontract the
work to other persons of their
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Factor

Employee Indicator

Independent Contractor Indicator

subcontract the work).

choice.

Insurance and
licences

Maintained by the
business operator.

The worker maintains relevant and
necessary licences and insurance
policies.

ABN

The worker does not have
an ABN.

The worker has an ABN.

Risk

All risk is borne by the
business operator.

The worker bears the commercial
risk of deriving a profit or suffering
a loss for the work performed and
incurs significant expenses in
deriving income.
Payments are reduced to cover the
cost of rectifying defects

Dismissal/
resignation

The business operator
can suspend or dismiss
the worker, or the worker
can cease to work for the
business operator,
regardless of whether the
worker has completed any
particular task or not.

The worker is free to choose
whether to accept or refuse work
from the business operator.

Totality of The Relationship Test
The legislation does not define either employee or contractor. Therefore, a payroll
tax authority uses the totality of the relationship test to determine whether a worker is
an employee or contractor for payroll tax purposes. An employee works in your
business and is part of your business, whereas a contractor is running their own
business. Even if a worker has an ABN and calls themselves a contractor, an
employer/employee relationship may exist.
The following characteristics can be used to assist in determining the employment
relationship:
•
•
•

Ability to sub-contract/delegate
Basis of payment
Equipment, tools and other assets required to complete the work
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•
•
•

Commercial risks
Control over the work
Independence

Thus, the worker cannot sub-contract/delegate the work and is paid for the time
worked. Your business provides all or most of the equipment and is legally
responsible for the work performed by the worker and liable for the cost of rectifying
any defect in the work. The worker receives direction on how to perform his/her
duties.
Contractor
Payments to contractors are liable for payroll tax unless an exemption applies. To
determine if an exemption applies, first check:
•
•

if the contractor is an employee, even if they have an ABN or call
themselves a contractor or
if your contract is an employment agency contract.

You cannot claim an exemption if the contractor is an employee or if you have an
employment agency contract.
Sub-Contractor Declaration
If you engage a sub-contractor, you should obtain a signed copy of this declaration
from the sub-contractor even if the payments you make to the sub-contractor are
exempt under one of the contractor exemptions.
This form contains a declaration that during the financial year in which the subcontractor performed work for you, the sub-contractor paid its own payroll tax liability.
If you don’t obtain this declaration you may be liable for any unpaid payroll tax
liability of the sub-contractor. You may also be liable for any unpaid workers
compensation premiums or wages owed by the subcontractor relating to the subcontractor’s workers who provided services to you.
Even if you obtain a sub-contractor’s declaration, you are still liable for payroll tax on
the payments you make to the subcontractor unless one of the contractor
exemptions apply.
Contractor Exemptions
If you satisfy one of the following exemptions, then the payments you make to the
contractor are exempt from payroll tax. If an exemption does not apply, you may be
able to claim a deduction for the non-labour component but you must pay payroll tax
on the remaining amount:
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i. Services ancillary to the supply of goods
This exemption applies if the main purpose of a contract is to supply goods or
equipment, and the services provided by the contractor are only ancillary to this.
When the amounts relating to goods or equipment are more than 50 per cent of the
total contract amount, the provision of labour under the same contract is considered
ancillary.
When the exemption applies
A special drill is supplied under a mining contract for $200,000. A condition of the
contract is that a drill operator must also be engaged at a cost of $50,000. The total
contract value is $250,000. Amounts paid to the contractor are exempt because the
supply of the drill is the principal purpose and the operator's services are incidental.
ii. Services not ordinarily required by your business
A contract is exempt from payroll tax when:
•
•

your business does not normally need those services, and
the contractor provides the same type of services to the public and derives
less than 40 per cent of their gross trading income from your business in that
financial year.

Where this exemption applies
A bank hires painters for their new branch. As a bank does not usually require
painting services and the painters generally work for the public during the year, this
contract is exempt.
Where this exemption doesn't apply
A bank hires painters for their new branches. The painters don't provide services to
anyone else during the year. This contract isn't exempt.
iii. Services required for 180 days or less in a financial year
This exemption applies if you require a specific type of service for 180 days or less.
It’s the type of service required that is relevant, so it does not matter:
•
•
•

whether a contractor or employee provides these services
how many people provide these services at a time
whether your business requires these services on consecutive days.

This is different to the 90 day exemption, which focuses on the contractor and the
number of days they provide their services. The 180 day exemption does not extend
the 90 day exemption.
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When the 180 day exemption applies
A company contracts a landscape gardener for 100 days in a financial year. A
second contract landscape gardener is engaged at the same time to perform the
same services for 95 days. No other landscaping work is required for the rest of the
financial year.
As the landscaping services are required for only 100 days in the financial year, both
contracts are exempt and payments are not subject to payroll tax.
When the 180 day exemption does not apply
A software development company engages additional software consultants during
their busiest time. Together they provide these services for 120 days in a financial
year. The company also has full time employees performing the same kind of work.
The 180 day exemption will not apply for the consultants as the company requires
these services throughout the financial year.
iv. Services provided for 90 days or less in a financial year
This exemption applies if the contractor provides the same or similar services for 90
days or less in a financial year. If the services are provided for more than 90 days,
the wages paid for the entire period become liable for payroll tax.
Any amount of time worked on a day is counted as a full day and the days worked by
the contractor do not have to be consecutive.
When the 90 day exemption applies
A plumber installs the piping in the building within 80 days in a financial year and
does not provide any other service. As services were provided for less than 90 days
in a financial year, this exemption will apply.
When the 90 day exemption does not apply
A company provides website design services for 80 days and website re-design
services for another 50 days in a financial year. As similar services were provided for
more than 90 days in a financial year, this exemption will not apply.
v. Services approved by the Commissioner as exempt
If a contractor provides similar services to the public, you can request this exemption
even if the following exemptions do not apply:
•
•
•

services not ordinarily requiring exemption
180 day exemption
90 day exemption.

A range of factors will be considered by a payroll tax authority including:
•

the clients serviced by the contractor
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•
•
•
•

how long the contractor spent with clients
the extent and nature of the contractor's advertising
the nature of the contractor's business
the type of services provided.

The contractor must actually provide services to the public, simply being available to
provide them is not sufficient.
You can claim this exemption without applying to a payroll tax authority if the
contractor provided services of that type to:
1. two or more businesses (not being members of a group) during the financial
year, and
2. the business claiming the exemption for an average of 10 days or less per
month (excluding the months in which no services were provided).
vi. Services performed by two or more people
This exemption applies if a contractor engages two or more workers to provide the
contracted services.
If the contractor is a partnership or sole trader, this exemption will only apply if one
or more workers provide the services in addition to the partner or sole trader. This
exemption may apply where:
Type of contracting entity

Persons performing the work under
the contract

Company

Two or more

Partnership of natural persons

Partner(s) and at least one other person,
or two or more people none of whom is a
partner

Sole trader

The sole trader and at least one other
person(s), or two or more people none of
whom is the sole trader

The services performed must be directly for the purpose of the contract before the
exemption can apply. There are also additional conditions you must meet before
claiming this exemption.
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Where a company is the contractor and the exemption does not apply
A company contracts another business. The work is completed by one person with a
second person doing the invoicing. The exemption cannot be claimed as there’s only
one person doing the actual work of the contract. The invoicing is not for the purpose
of the contract.
Where a partnership is the contractor and the exemption does not apply
A partnership of natural persons provides human resources consultancy under a
contract. Both partners provide the services and do not engage anyone else. This
exemption cannot apply as the work is only performed by the partners.
vii. Services provided by an owner driver
This exemption applies if the services provided by the contractor are incidental to the
transportation and delivery of goods in a vehicle provided by the contractor. The
vehicle provided by the contractor must not be owned or leased by the employer and
the employer must not contribute to the capital or running expenses of the vehicle.
Courier cyclists are not regarded as owner-drivers.
Where an owner driver exemption applies
A whitegood company uses a courier to deliver fridges. The courier owns and
operates the truck without any contributions from the employer. The courier does not
provide any other services. This exemption will apply.
Materials and Equipment
When both services and labour are provided under a contract, only payments
relating to labour are liable for payroll tax.
If the contract does not separate the materials or equipment from the labour, the
following deductions in the table on the next page are applied:
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Deduction from gross payments to
contractor

Trade
Architects

5%

Blind fitters

25%

Bricklayers

30%

Building supervisors who provide their own
vehicles and inspect more than 6 sites per
week

25%

Cabinet makers/kitchen fitters

30%

Carpet layers

25%

Carpenters

25%

Computer programmers

5%

Draft persons

5%

Electricians

25%

Engineers

5%

Fencing contractors

25%

Painters who provide their own paint

30%

Painters who do not provide their own paint

15%

Plumbers

25%

Resilient floor/vinyl layers

37%

Roof tilers

25%

Tree fellers

25%

Wall and ceiling plasterers

20%

Wall and floor tilers

25%
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If your trade is not listed in the table or you believe a higher deduction should apply,
contact us for more information.
Note: A reduction does not apply for other costs such as transport and home office.
Case Summary - Contractor
Commissioner of State Revenue (Vic) v The Optical Superstore Pty Ltd [2019]
VSCA 197
Background
This matter concerned the application of the relevant contract provisions in the
Payroll Tax Act 2007 (Victoria) and similar provisions in the Pay-roll Tax Act 1971
(Vic).
The initial proceedings were an appeal by The Optical Superstore Pty Ltd (TOSS) to
the Victorian Civil and Administrative Tribunal (see The Optical Superstore Pty Ltd &
Ors v Commissioner of State (Review and Regulation) (Corrected) [2018] VCAT
169).
The Tribunal’s key findings were:
•
•
•

Relevant contracts existed between the TOSS and Optometrist Entities;
Payments from Medicare rebate by TOSS to Optometrist Entities were not
taken to be wages because the money belonged to the Optometrists;
Hourly payments in excess of Medicare rebates were deemed wages.

An appeal by the Victorian Commissioner to the Victorian Supreme Court against the
finding that the payments by TOSS were not “wages” was dismissed
(see Commissioner of State Revenue v The Optical Superstore Pty Ltd [2018] VSC
524).
An appeal by the Victorian Commissioner to the Victorian Court of Appeal was
upheld (see Commissioner of State Revenue v The Optical Superstore Pty Ltd
[2019] VSCA 197). The Court of Appeal determined that TOSS was liable for payroll
tax on payments to Optometrist Entities from money that belonged to those entities.
The High Court refused an application by TOSS for leave to appeal to the High
Court.
Key outcomes
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The relevant contracts provisions applied to the contracts between TOSS and the
Optometrist Entities as follows:
1. Services “for or in relation to the performance of work” - s.32(1)
TOSS engaged Optometrist Entities to perform services for its
customers. The Optometrist Entities, in the course of their businesses,
supplied the services of Optometrists to TOSS “for or in relation to the
performance of work”.
The reference to “services for or in relation to the performance of work” is no
more than a requirement that the services are work-related – see High Court
decision in Accident Compensation Commission v Odco Pty Ltd (1990) 64
ALJR 606 at 612.
This was applied in the decision of the NSW Supreme Court in Bridges
Financial Services Pty Ltd v Chief Commissioner of State Revenue [2005]
NSWSC 788 at [225]. The Court found the services provided by financial
planners for clients of Australian Financial Services Licensees, were work
related.
2. The employer - s.33
TOSS was taken to be an employer under both paragraph (a) and
paragraph (b) of s.33(1) because it supplied services of its staff to the
Optometrist entities, and it was supplied with the services of persons
(optometrists), for or in relation to the performance of work.
TOSS was taken to be the Employer under s.33(2) in relation to the
Optometrists supplied by Optometrist Entities because TOSS was supplied
with their services.
Note: each of the Optometrist Entities would also be taken to be an
employer under s.33(1)(a) and (b), in relation to the administrative services
provided by TOSS to the Optometrist Entities. This was not relevant in this
case because there were no payments by the Optometrist Entities that might
have been taken to be wages, but it demonstrates the breadth of the
provisions.
3. The employee - s.34
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The Optometrists engaged by the Optometrist Entities were taken to be
employees under s.34(a) because they performed work for or in relation to
which services were supplied to TOSS.
4. Payments deemed to be wages – s.35
The Optical Superstore made payments to Optometrist Entities that were taken to be
wages under s.35(1), because the payments were made “for or in relation to the
performance of work” related to relevant contracts.
Note: The Optometrist Entities did not make payments to TOSS that might have
constituted wages, but even if they had, the TOSS services were performed by
multiple persons and therefore would satisfy the “2 or more persons” exemption.
Principles endorsed by the Victorian Court of Appeal
1. The 'contractor provisions' are plainly intended to apply payroll tax to
payments that would not otherwise fall within the ordinary definition of
'wages.
2. The reference to “services for or in relation to the performance of work” in
s.32(1) of the Act is no more than a requirement that the services be workrelated.
3. 'Paid or payable' in section 35 of the Payroll Tax Act 2007 (Vic) means
simply the provision of money.
4. The ordinary meaning of a ‘payment’ that may constitute wages readily
embraces a payment of money to a person beneficially entitled to that
money.
5. When such an entitlement is recognised and the money is provided to the
person, it has been ‘paid’ to that person for the purposes of s.35 (Amounts
under relevant contracts taken to be wages).

Implications of this case for NSW payroll tax
The relevant contracts provisions in the NSW Payroll Tax Act 2007 are almost
identical to the Victorian provisions considered by the Victorian Court of Appeal in
this case.
Therefore, the principles endorsed by the Victorian Court of Appeal are applicable
when determining the NSW payroll tax consequences of similar arrangements under
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which medical and technical contractors are engaged to perform work at NSW
medical centres.
These principles are also relevant when considering the payroll tax implications of
similar arrangements in other industries.
However, in each case the payroll tax outcome is determined having regard to the
facts and circumstances of the case.
Unless the relevant contractors can meet Step 1 and Step 2 tests outlined over the
next few pages, then their payments will be liable for payroll tax.
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The employee and contractor dichotomy can be a confusing topic to understand.
The following table examines the different checklist of criteria from each jurisdiction
and State.
Checklist for the interaction of the employee/contractor dichotomy
Step 1. Relevant Test
NSW

Totality of the relationship test
•
•
•
•
•
•

VIC

Ability to sub-contract/delegate
Basis of payment
Equipment, tools and other assets required to complete the work
Commercial risks
Control over the work
Independence

Is the contract a relevant contract? If so, payments to contractors are
taxable.
1. Supplies services to another person for or in relation to the
performance of work. (i.e. a contractor supplying a principal).
2. Receives services from another person for or in relation to the
performance of work. (i.e. a principal receiving from a contractor).
3. Gives out goods to natural persons who perform work and re-supply
the goods. (i.e. a principal supplying goods to a contractor who
performs work and resupplies the goods to the principal).

ACT

Consider the relationship and the surrounding circumstances on a
case-by-case basis
•
•
•
•
•
•

Control and direction
Contracts to achieve a given result
Independent business operation
Power to delegate
Risk
Tools and equipment

If workers are independent contractors rather than employees, the
relevant contract provisions may still apply.
Is the contract a relevant contract? If so, payments to contractors are
taxable.
1. supplies services by performing work
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2. receives services through the performance of work
3. provides goods to individuals to resupply those goods to the
business that hires the contractor.
QLD

Consider the total relationship
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Control and direction
Description of the nature of the relationship in the contract as
compared to the actual relationship
Contracts to achieve a given result
Independent business operation
Power to delegate
Risk
Tools and equipment
Other indicators to suggest an employer-employee relationship:
the right to suspend or dismiss the worker
the obligation to work
working set and regular hours
the payment of a regular or fixed remuneration
the deduction of income tax
providing superannuation benefits, annual leave, sick leave and long
service leave
requiring the worker to wear a company uniform.

If workers are independent contractors rather than employees, the
relevant contract provisions may still apply.
Is the contract a relevant contract? If so, payments to contractors are
taxable.
A relevant contract is any kind of arrangement where you:
•
•
•

supply services
are supplied with services
re-supply goods.

Re-supply means supplying goods to someone else who performs a service
in relation to those goods and gives them back:
• in an altered form
• as other goods that incorporate them.
WA

Totality of the relationship test
•
•

contract and practical relationship
working to achieve a given result
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•
•
•
•

SA

control and direction by the principal over the worker and the work
performed
the extent to which the contractor operates an independent business
the contractor's ability to delegate and subcontract work
the degree of integration of the worker, and the services they
perform, with the principal.

ATO Employee/Contractor Decision Tool
•
•
•
•
•
•

Ability to sub-contract/delegate
Basis of payment
Equipment, tools and other assets
Commercial risks
Control over the work
Independence

This ATO employee/contractor decision tool is not designed for situations
where you enter into an agreement with a company, partnership or trust for
them to provide a worker, or obtain workers through an intermediary such as
a labour hire firm, or where you are a labour hire firm.
If so, please use Revenue SA Contractor Decision Tool
Is the contract a relevant contract? If so, payments to contractors are
taxable.
1. supplies services to another person for or in relation to the
performance of work;
2. receives services from another person for or in relation to the
performance of work; or
3. gives out goods to natural persons for work to be performed by
those persons in respect of those goods and for re-supply of the
goods to the first mentioned person, or where that person is a
member of a group, to another member of that group.
TAS

The principles that assist in determining whether a worker is a
common law employee:
•
•
•
•
•
•
•

control and direction;
contract and practical relationship;
contracts to achieve a ‘given result’;
independent business;
power to delegate;
risk;
provision of tools and equipment; and
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•

other indicators.

Is the contract a relevant contract? If so, payments to contractors are
taxable.
•
•
•
NT

supplies to another person services for or in relation to the
performance of work; or
hires a worker to perform that work; or
outsources that work to another contractor to complete.

Contractor payments are likely to be subject to payroll tax where the
contractor:
•
•
•
•
•

provides services that are a normal ongoing part of your business for
the majority of the year (for example, carpenters working for a
construction business);
has no employees or subcontractors of its own;
invoices you for more than 90 days’ work in the year (whether
continuous or not does not matter);
averages more than 10 days’ work per month in the months that
they work for you; and
provides services where the labour component exceeds 50 per cent
of the value of the contract.

It does not matter whether the contractor:
• is a sole trader, partnership, company or trustee of a trust;
• works at an hourly or daily rate or under a fixed price contract;
• has provided his or her own tools and vehicle; or
• has signed an agreement with the principal specifically denying they
are an employee and or specifically excluding any payments subject
to payroll tax or similar liabilities.
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If the contract appears to be a relevant contract, you need to go to Step 2. This
is because payments under a relevant contract will be deemed wages subject
to payroll tax under the contractor provisions unless an exemption/exclusion
listed in Step 2 applies.
Step 2. Exemption/Exclusion
NSW

VIC

I.
II.
III.
IV.
V.
VI.
VII.
I.
II.
III.
IV.

V.
VI.
VII.
VIII.

IX.

Services ancillary to the supply of goods;
Services not ordinarily required by your business;
Services required for 180 days or less in a financial year;
Services provided for 90 days or less in a financial year;
Services approved by the Commissioner as exempt;
Services performed by two or more people; or
Services provided by an owner driver.
The contractor provides services to one principal for 90 days
or less in a financial year;
The contractor engages others to do all or part of the work
pursuant to the contract subject to certain conditions being
met;
The provision of labour is ancillary or secondary to the supply
of materials or equipment by the contractor;
The services provided under the contract are of a type not
ordinarily required in the principal’s ongoing business and the
contractor usually provides those services to a range of
clients;
The services are of a type ordinarily required by the principal
for less than 180 days in a financial year;
The Commissioner is satisfied the contractor ordinarily
renders services of the type under the contract to the public
generally in a financial year;
Owner-drivers: Generally, these are contractors engaged
primarily to transport goods where the contractor provides and
drives the vehicle used for the transport of those goods;
Insurance agents: Generally, these are contractors who only
sell insurance. Specifically, the provision excludes contracts
under which services are supplied solely to the insurer for, or
in relation to, obtaining customers to be insured by the
insurer. The exclusion does not apply to commissions paid to
the insurance agents from the sale of other non-insurance
products; or
Door-to-door sellers: Door-to-door sales contracts are
excluded if various criteria set out in Revenue Ruling PTA-007
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are met, including the requirement that the goods sold are
essentially domestic goods and the sale is made at the
purchaser’s residence.
ACT

I.

II.

III.

IV.

QLD

I.
II.
III.
IV.
V.
VI.
VII.
VIII.
IX.

The supply of labour is secondary to the supply or use of
goods that the contractor owns. In other words, the contract’s
primary purpose is to supply goods; labour or services are
only incidental to this;
The services under the contract are not normally required and
are provided by a contractor who ordinarily provides such
services to the general public. This exemption recognises that
many contracts are for services necessary only on an
intermittent basis and are provided by a contractor who also
provides them to the general public;
The contractor transports and delivers goods in his or her own
vehicle;
A contract for delivering, transporting or providing goods is
not subject to payroll tax if:
o the driver is not an employee
o the driver provides his or her own vehicle
o the contract’s primary purpose is to convey goods.
The principal cannot own or lease the vehicle, or make
contributions towards the driver’s vehicle expenses; or
The contractor provides services as part of a genuine
independent business and ordinarily provides those services
to the general public. This exemption can apply even if you
normally require the services within a financial year. However,
to qualify for the exemption, you must apply to the
Commissioner for ACT Revenue for a determination that the
contract is exempt. The commissioner will review aspects of
the contractor’s business and exercise discretion accordingly.
Services provided for no more than 90 days in a financial
year;
Services required by your business for less than 180 days in a
financial year;
Services performed by 2 or more people;
Services ancillary to the supply of goods;
Services not ordinarily required by your business;
Services approved by the Commissioner as exempt;
Services provided by an owner-driver;
Services relating to door-to-door sales; or
Services relating to selling insurance.
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WA

The list of exemptions or exclusions is not publicly made available by
Revenue WA.
For further clarification and formal determination of the applicable
exemption or exclusion, please complete the Revenue WA Form
FPRT6 – Questionnaire: Contractor Payments as provided in the
hyperlink below and return the completed form to the postal address
given on the last page of the Form.
https://www.wa.gov.au/sites/default/files/2020-07/Payroll-FormContractor-Payments.pdf

SA

I.
II.
III.
IV.

V.
VI.
VII.

TAS

I.
II.
III.
IV.
V.

The contractor provides services to the one designated
person on no more than 90 days in a financial year;
The contractor engages others to do all or part of the work
pursuant to the contract (subject to certain conditions being
met);
The provision of labour is ancillary or secondary to the supply
of materials or equipment by the contractor;
The services provided under the contract are of a type not
ordinarily required in the designated person’s business and
the contractor usually provides those services to a range of
clients;
The services are of a type ordinarily required by the
designated person for less than 180 days in a financial year;
The Commissioner is satisfied that the contractor ordinarily
renders services of the type under the contract to the public
generally in a financial year;
Payments made for services provided by:
o owner-drivers;
o insurance agents; or
o door-to-door sellers.
Contracts where the supply of a person's labour is ancillary to
the supply of goods or the use of goods which are owned by
the person;
Contracts for services not ordinarily required by the employer
and provided by a person who performs such services of a
similar kind to the public generally in the same financial year;
Contracts for services normally required by an employer for
less than 180 days in the year;
Contracts where services are performed by one contractor on
no more than 90 days in total during a financial year;
Contracts where the Commissioner is satisfied that the
services are provided by a person who has provided services
to the public generally in the same financial year;
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VI.
VII.
NT

I.
II.
III.

IV.
V.
VI.

Contracts where the person, who contracts to provide
services, engages labour to perform those services; or
Contracts for the provision of services by Owner Drivers.
The contractor has engaged and made payments to others
(employees or sub-contractors) to assist in completing the
contract;
The services were provided by the contractor for less than 90
days during the financial year;
The services were provided by the contractor for more than
90 days in the year, but the contractor averaged 10 days or
less of services in each of the months during which work was
performed for your business;
The services provided to the principal were of a type required
only on a one-off basis, or on an ongoing or occasional basis
but for less than 180 days of the year;
The services provided to the principal were of a type where
the labour component of the contract was less than half its
total value; or
The contractor is an owner-driver who provides delivery
services only (does not apply if the contractor delivers and
installs).
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CHAPTER 6
Analysis of Various Jurisdictions (Definitions and Thresholds)
_____________________________________________________________

Rates and Threshold (2020 – 2021)

NSW
$1,000,000

SA

VIC

>$1.5 million but <

QLD

$650,000

$1.3 million

4.85% except for
regional Victorian
employers 2.02%

4.75% if < $6.5
million;

$1.7 million
5.45%

variable from 0%
to 4.95%;
if > $1.7 million =>
4.95%

4.95% if > $6.5
million;
Regional
employers may be
entitled to a 1%
discount.

NT

TAS

WA

ACT

$1,500,000

$1,250,000

$1 million

$2 million

5.5%

if > $1.25 million
but < $2,000,000
=> 4%;

Tier 1: if > $1
million but < $7.5
million => 5.5%
(diminishing
threshold applies)

6.85%

if < $1.25 million =>
0%
if > $2,000,000 =>
6.1%;
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Tier 2: if > $7.5
million but < $100
million 5.5% (no

diminishing
threshold)
Tier 3: if > $100
million but < $1.5
billion => Tier 2 +
6%
Tier 4: if > $1.5
billion => Tier 2 +
Tier 3 + 6.5%
If the work is performed solely in one jurisdiction in a month, the wages are taxable
in that jurisdiction.
If the work is performed in more than one state/territory and/or overseas in a month,
the wages are taxable where:
I.
II.
III.
IV.

the employee’s principal place of residence is located; if no principal place of
residence then;
the employer’s business is registered; if employer’s business is not
registered in Australia or does not have a principal place of business (PPB)
then;
the bank account the employee’s wages are paid into; if not paid into an
Australian bank account then;
where the work is predominantly performed.

Overseas Worker
For employees working overseas:
If more than 6 months, wages paid are exempt from payroll tax
If less than 6 months, wages are taxable when paid or payable to an employee who
has performed services wholly overseas for up to six months continuously. If only
part of the wages earned by the expatriate employee is paid in one state and the
remaining part is paid overseas, the wages paid in that state must be declared for
payroll tax. If the wages earned by the expatriate is paid in more than one state or
territory, payroll tax is payable on the aggregate of the Australian wages in the state
or territory where the largest portion of wages is paid.
For employees from overseas working in Australia:
If work performed only in one state, wages are taxable when paid or payable to an
employee in that state.
If work performed in more than one state, test II to IV in the above applies.
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CHAPTER 7
Grouping
_____________________________________________________________
For payroll tax purposes, businesses can be grouped with other businesses if there
is a link between the companies. Grouping can occur regardless of where the
businesses operate. Grouping has important implications for calculating threshold
entitlements.
Essentially, grouping provisions result in all of the members of a group paying payroll
tax as if the group had only a single employer. The provisions exist to prevent a
person from carrying on a number of businesses with each business claiming the
threshold deduction.
The provisions operate independently of each other and they also establish joint and
several liability between group members.
As a group the threshold deduction can be claimed in one of two ways:
•
•

One member, the Designated Group Employer (DGE), gets the threshold
deduction and the other members get no threshold deduction.
One member, the group single lodger, includes the wages of the whole
group in its return.

As the members of a group are entitled to only one threshold deduction all members
that pay wages must register for payroll tax if the group as a whole pays total
Australian wages that exceed 1.2 million.
Where a group exists:
•

the threshold entitlement is based on the proportion of NSW wages against
total Australian wages

•

a single threshold deduction applies to the group

•

every member of the group is liable for any outstanding payroll tax of other
group members.
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A group is defined under five provisions. In summary, groups are two or more:
1. Corporations that are related corporations
2. Employers who carry on business where one or more of their employees
perform duties under an agreement in connection with the businesses
carried on by any of the other employers
3. Businesses that are commonly controlled by the same person/s
4. Corporations that are controlled by the same personal or corporate share
ownership
5. Groups that have common members and as a result, are subsumed into a
larger group of three or more members.
Related companies
All corporations that meet the definition of related companies in the Corporations Act
2001 are grouped.
Companies are related if two or more are:
•

a holding company and subsidiary

•

subsidiaries of the same holding company.

Any related companies paying Australian wages are grouped, even if they have an
overseas holding company.
The related corporations grouping only applies to companies. Trustee or nominee
companies cannot be grouped under this provision.
Companies grouped under this provision cannot apply for an exclusion from the
group.
A Pty Ltd owns B Pty Ltd, C Pty Ltd and D Pty Ltd.
B Pty Ltd owns E Pty Ltd.
C Pty Ltd owns F Pty Ltd.
A Pty Ltd is the ultimate holding company.
All of these companies are grouped because A Pty Ltd is their ultimate holding
company.
Common employees
Businesses can be grouped if one or more employees of a business performs duties
under an agreement between the employers.
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Example:
A business has an agreement to supply receptionist, secretarial and other
administrative duties to another company. As the employees perform these duties
for the other company a grouping exists for payroll tax purposes.
Common control
If a person or set of persons together have a controlling interest in two or more
businesses, those businesses are grouped. A ‘person’ includes a natural person, set
of persons, trustee or corporate entity.
There are different definitions of ‘controlling interest’ depending on the business type:
•

Sole owner: a person who is the sole business owner (whether or not as a
trustee).

•

Joint owners: a set of persons, together as trustees, are the sole business
owners.

•

Company: a person(s) who is entitled to exercise more than 50 per cent of
the voting power at director meetings; or, a person(s) who together have
more than 50 per cent of the voting rights attached to voting shares that the
company has issued.

•

Body corporate or unincorporated: a person who controls more than 50 per
cent of the management board.

•

Partnership: a person who owns more than 50 per cent of the capital. Or, a
person who is entitled to more than 50 per cent of the profits.

•

Trust: a person who is a beneficiary of more than 50 per cent of the value of
the interest in the trust that carries on the business. Note: under a
discretionary trust, all beneficiaries are deemed to have a controlling interest.

Example:
Two individuals have a combined 80 per cent interest in one company and a
combined 100 per cent interest another. The two companies are grouped for
payroll tax purposes because they have a controlling interest in both businesses.
Tracing of interest
If an entity has a direct, indirect or aggregate interest of more than 50 per cent in
any corporation, that corporation is grouped with that entity.
Example:
Rabbitoh directly owns 80 per cent of Soft Drinks, and 50 per cent of Cool Coffee.
Soft Drinks owns 40 per cent of Black Tea, and Black Tea owns 50 per cent of
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Cool Coffee.
Rabbitoh has an indirect interest in Cool Coffee of 16 per cent. This is calculated
by multiplying:
•

Rabbitoh’s ownership of Soft Drinks (80 per cent)

•

Soft Drink’s ownership of Black Tea (40 per cent)

•

Black Tea’s ownership of Cool Coffee (50 per cent)

•

80 per cent × 40 per cent × 50 per cent = 16 per cent

By adding Rabbitoh’s direct and indirect ownership of Cool Coffee, Rabbitoh has
an aggregate interest in Cool Coffee of 66 per cent (50 per cent directly, and 16
per cent indirectly).
Soft Drinks and Cool Coffee are grouped because Rabbitoh has an interest of
greater than 50 per cent in both companies.
Black Tea is not part of the group as the level of interest is not more than 50 per
cent (80 per cent × 40 per cent = 32 per cent.

Subsuming
A larger group can be formed out of multiple smaller groups when a business is a
member of two or more groups at the same time, or the members of a group share a
controlling interest in another business.
Subsuming through common group members
Stationery Pty Ltd is grouped with Pens Pty Ltd and Pencils Pty Ltd.
Art Supplies Pty Ltd is grouped with Paints Pty Ltd and Pens Pty Ltd.
Pens Pty Ltd is common to both groups. Subsuming applies and so a group
consisting of Stationery, Pens, Pencils, Art Supplies and Paints is formed.
Subsuming through combined interest
Two businesses have common shareholders and are grouped. Each business also
holds 30 per cent of the units in the same unit trust. As they are grouped their
interest in the trust is combined.
Subsuming will apply and form a group of all three entities.
Claiming the threshold
Only one member of the group can claim the threshold. The threshold can be
claimed either as the designated group employer or the single lodger.
Designated group employer
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In a designated group employer (DGE) group, one member of the group becomes
the DGE and that member must have wages that exceed the threshold amount. The
other group members become non-threshold claimers (NTC).
The DGE is the only member which can claim the threshold. The NTCs pay the flat
rate of payroll tax on their wages.
Single lodger
In a single lodger group, one member of the group becomes the single lodger and no
other group member lodges a return.
The single lodger is responsible for lodging and paying payroll tax on behalf of all
members in the group. They must include the total Australian group wages in the
return.
A single lodger group is mandatory if none of the group members have sufficient
wages to claim the threshold.
Calculating the group liability
The NSW Government has announced a reduction in the payroll tax rate to 4.85 per
cent for the 2020/21 and 2021/22 financial years. The threshold has also increased
to $1.2 million for the 2020/21 and subsequent financial years. These changes apply
retrospectively from 1 July 2020.
Lodging as a DGE or single lodger does not affect the total group liability.
In the following calculation:
NSW Wages

Interstate Wages

Company 1

$500,000

$800,000

Company 2

$100,000

$600,000

Designated
Employer
Calculate threshold:
(Group NSW wages /
Group Australian wages)
x NSW threshold
Tax payable for company

Group

Single Lodger

[($500,000 + $100,000) /
$2,000,000] x $1,200,000
= $360,000

[($500,000 + $100,000) /
$2,000,000] x $1,200,000
= $360,000

($500,000 - $360,000) x

($600,000 - $360,000) x

100

1

4.85% = $6,790

Tax payable for company
2

$100,000
$4,850

Total Group Liability

$11,640

x

4.85% = $11,640
4.85%

=

Nil
$11,640

Exclusion
You can apply to be excluded from a group by completing an online application.
Factors considered for exclusion from a group are:
•

commonly controlled businesses

•

use of employees

•

nature and degree of ownership

•

nature and degree of control

•

nature of businesses

•

conducting business together

•

sharing of resources

•

financial relationships/dependencies.

If businesses are grouped through related companies in the Corporations Act 2001,
you cannot apply for an exclusion from the group.
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CHAPTER 8
What is a Payroll Tax Audit and what should you do if you get one?
_____________________________________________________________

If you received any notice from a payroll tax authority in request for an audit for
payroll tax purposes, you should consult the Quinn Group immediately prior to
responding to the audit request. You can email info@quinns.com.ay or 1300
QUINNS
One of the ways the payroll tax authorities ensures compliance with the legislation is
by conducting audits.
A payroll tax authority audits customers already registered for payroll tax to ensure
the correct amount of payroll tax has been paid. They also audit unregistered
employers who they believe should be registered as their wages are above the taxfree threshold.
A brief overview of the payroll tax audit is as follows:
How a payroll tax authority selects audits
A payroll tax authority uses specialised data matching programs to identify risks or
errors in your payroll tax returns. They also select audits based on research and risk
profiling, information sharing with other government agencies as well as tip-offs and
referrals.
The most common reasons where customers are selected for audit include:
•

An undeclared or incorrect grouping has been identified;

•

There is a risk contractor exemptions may have been claimed in error;

•

The value of fringe benefits have been understated or not reported;

•

Additional or salary sacrifice superannuation were not reported;

•

The value of shares and options were not reported or calculated incorrectly;

•

An employer has failed to register for payroll tax when required; or

•

There are significant payroll tax risks identified in a particular industry.

When an audit commences
For unregistered employers, you’ll receive a notice of investigation via mail. This
document formally confirms that an audit has commenced, contains important
information on why you were selected for audit and includes a link to a payroll tax
employer questionnaire you need to complete. One of the A payroll tax authority’s
102

auditors will contact you once they received the completed questionnaire and other
information requested in the Notice of Investigation.
For registered customers, a payroll tax authority’s auditors will call you first to
discuss the audit and explain the:
•

reason why you were selected;

•

scope and years a payroll tax authority will be reviewing;

•

information you need to send and the time-frame; and

•

resources and support available to assist you with the audit.

They may also schedule a meeting with you to clarify information and discuss any
issues identified. Your accountant or tax agent is welcome to attend this meeting.
They will then send you a notice of investigation via email. This document formally
confirms that at audit has commenced, and also includes details of what information
you need to provide.
You may also need to complete an audit questionnaire and return this with the
information requested in the Notice of Investigation. Instructions on how to complete
the audit questionnaire are provided in the first sheet and your auditor will also be
available to provide guidance if needed.
What should you do?
First you should contact us for specialist advice on 1300 QUINNS.
You should also read the Notice of Investigation carefully and ensure you provide all
the information requested by the due date. Follow the instructions in the payroll tax
employer questionnaire and audit questionnaire carefully and contact your auditor to
clarify anything.
You should perform a review of your payroll tax returns to confirm the correct
amounts have been reported. You should pay careful attention to the common
errors that a payroll tax authority finds during audits. You may qualify for a reduced
rate of penalty tax if you make a voluntary disclosure of any errors.
To avoid unnecessary delays, you should promptly provide additional information as
requested by a payroll tax authority and contact them as early as possible to request
additional time or clarify any aspect of the audit.
Review and outcome
A payroll tax authority will review the information as soon as possible after you
provide it. The focus of the review will be on validating what you reported in your
payroll tax returns. They do this by comparing the information you provide to
information obtained from various sources, such as other state and Commonwealth
government agencies.
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Where required, A payroll tax authority will then contact you to clarify or request
additional information and discuss any issues. This can be done via phone, video
call or by a face-to-face meeting with you.
You will receive preliminary findings (usually via email) before any assessments are
issued. Once the outcome of the audit is agreed a payroll tax authority will issue you
with assessment notice(s) and audit finalisation letter which details our findings.
If you don’t comply
If you don’t comply with a reasonable request made by the auditor, a payroll tax
authority may exercise one or more of their powers under the Taxation
Administration Act 1996, such as:
•

Attending your business premises to obtain information. A payroll tax
authority has the power to enter and remain on your premises, in some
cases without giving prior notice.

•

Serving a notice requiring you to provide the information. Failure to comply
with this notice may constitute an offence and render you or your corporation
liable to a penalty.

•

Assessing your tax liability based on any information a payroll tax authority
has. This includes making an estimate from data a payroll tax authority
access from other government agencies.

After the audit
If you disagree with any of the findings you can lodge an objection. You must lodge
the objection in writing within 60 days of an assessment or decision being made.
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Conclusion
_____________________________________________________________
We hope you have found this book informative. If you need help or advice regarding
payroll tax, please contact the author on 1300 QUINNS, 02 9223 9166, or by
emailing info@quinns.com.au.
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